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SUBCOURSE OVERVIEW
This subcourse is designed to teach you, the counterintelligence (CI) Special Agent, the basic procedures involved with the proper conduct of personnel security investigations (PSIs) to include determining all Lead Sheet requirements; administering both the Privacy Act and Freedom of Information Act advisements; executing a Rights Warning Statement for those who incriminate themselves; and preparing properly formatted agent reports. 
There are no prerequisites for this subcourse.

This subcourse reflects the doctrine which was current at the time the subcourse was prepared.  In your own work situation, always refer to the latest publications.

The words “he,” “him,” “his,” and “men,” when used in this publication, represent both the masculine and feminine genders unless otherwise stated.

TERMINAL LEARNING OBJECTIVE

TASK:
You will identify procedures for: fulfilling all investigative requirements and special instructions on the Lead Sheet; the development of investigative leads; proper execution of the Privacy Act and Freedom of Information Act advisements; determining if and exactly when a source commits self-incrimination; and the proper execution of a Rights Warning Statement for those cases of self-incrimination.

CONDITIONS:
You will be given narrative information and illustrations from PO 34-60.

STANDARD:
You will plan, conduct, and prepare properly formatted agent reports for a basic counterintelligence interview in accordance with the provisions of STP 34-97B1-SM and STP 34-97824-SM-TG.
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LESSON ONE

PREPARE FOR AND CONDUCT CI INVESTIGATIVE INTERVIEWS

MOS MANUAL TASKS: 301-340-1003

301-340-2004

301-340-2030

OVERVIEW

TASK DESCRIPTION:

In this lesson, you will learn how to examine the Lead Sheet for essential elements of information; identify the subject of the investigation; develop an investigative plan; locate both listed and developed references; and utilize proper techniques for contacting and arranging interviews with sources.

LEARNING OBJECTIVES:

ACTIONS:
Determine investigative requirements and special instructions; prepare investigative plan to include questioning format; contact and schedule interviews with sources; execute applicable forms; elicit information; take proper notes; develop additional sources; and prepare properly formatted agent reports.

CONDITIONS:
Given narrative information and illustrations from FM 34-60 and STP 34-97824-SM-TG.

STANDARD:
You will plan, conduct, and prepare applicable reports for a personnel security investigation in accordance with the provisions of STP 34-9781-SM and STP 34-97B24-SM-TG.

REFERENCES:
The material contained in this lesson was derived from the following publications:

STP 34-9781-SM, Apr 87.

STP 34-97324-SM-TG, Apr 87.

AR 340-17, Release of Information and Records from Army Files, Oct 82

AR 340-21, The Army Privacy Program, Aug 75.

AR 381-20, US Army Counterintelligence Activities, Apr 87

FM 34-860, Counterintelligence, Aug 85
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As a CI Special Agent, you must be able to conduct and direct CI investigations.   You will be required to conduct personnel security investigations (PSIs) and sensitive CI investigations.  The preparation for and basic conduct of both these types of investigations are the same.  This lesson will enable you to prepare for and conduct a general CI investigative interview.

This lesson has two parts:

Part 1: Preparation for an interview.

Part 2: Conduct the interview.

After each part is a practice exercise.  Answer all the questions for each practice exercise and check you answers.  DO NOT go on until you have answered all the questions correctly.

PART I: PREPARATION FOR AN INTERVIEW

The procedures for preparation of a CI interview are to:

· Examine the Lead Sheet, identify the subject, and develop an investigative plan.

· Identify and locate the source for the interview.

· Contact the source and make an appointment.

Investigative Techniques and Procedures.

An "investigation" is a duly authorized, detailed examination or inquiry to uncover facts and determine the truth of a matter.  The purpose of a CI investigation is to supply the commander (adjudicating authority) with sufficient factual information on which to base a decision to ensure the security of the command and the Army.  CI investigations use basic investigative procedures similar to those employed by criminal investigators of law enforcement agencies.  The purpose of criminal investigations, however, is to determine the facts of an alleged crime and to apprehend the offenders.  CI investigations are aimed at the detection, prevention, and/or neutralization of actual or potential threats to the security of the command and the US Army, whether or not criminal activity is involved.

Although prosecution of the offenders may be the natural consequence of some CI investigations, the primary goal is command security.  Many operations of CI units must be coordinated carefully with those of the military police and other intelligence and security agencies.  Coordination will prevent the operations of one agency from having a negative effect on, or compromising, the operations of another.
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Investigative Plan.

An investigative plan must be formulated at each operational level down to and including that of the Special Agent.  The purpose of the investigative plan is to define what information is required and what aspects should be considered.  Planning will preclude unnecessary investigative effort.  The investigative plan will vary in scope and detail.  The control office at MI group headquarters may outline a plan for an entire or major part of an investigation, while the plan of a regional or resident office may involve only one phase or lead of an investigation.  A Special Agent’s plan, for example, may cover no more than the approach to a single interview.  An investigative plan should include as many of the following considerations as are applicable:

Reasons for, or purpose of, the investigation.  The purpose of an investigation, whether it be a PSI or suitability-type investigation, is to ensure classified defense material and information are protected from unauthorized disclosure.  The investigation does this by ensuring persons having access to these materials are of unquestioned loyalty, integrity, and discretion; of excellent character; and of such habits and associations that no doubt exists concerning their ability and judgment in properly handling such information.

Investigations are also conducted concerning incidents of possible sabotage, espionage, and other national security crimes.  The primary reason for these investigations is to stop the prohibited activity and thereby strengthen military security.

Phases or elements of the investigation which have been assigned.  The elements of a PSI are normally assigned on a Lead Sheet, DA Form 339 (Figure 1-1).  The Lead Sheet directs the Special Agent to contact certain leads.  The Lead Sheet is normally accompanied by a Statement of Personal History, DD Form 398, in personnel security cases.

The Lead Sheet also directs how the investigation is to be conducted, whether overtly or discreetly.  In some cases, it would be prudent to conduct discreet inquiries.  One example would be an interview with a close friend of subject’s concerning possible alcohol abuse.  Placing undue stress on alcohol-related questions would alert the source to your intentions and/or beliefs.  The result could be answers which are not truthful.

Priority of the investigation and time permitted for completion.  The priority and suspense date of the investigation are normally set by the control office.  However, the Special Agent should set his own priority and suspense date to ensure proper completion prior to the control office suspense date.  The Special Agent’s individual priorities are normally determined by control office suspense dates; investigative case load; other mission requirements; overdue cases; time and resources available; and travel constraints based on geographical and weather considerations.  Priorities for CI operations, including CI investigations, are outlined in Figure 1-2.
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Figure 1-1.  Sample of Completed Lead Sheet.
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Figure 1-2.  CI Operation Priorities.
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Restrictions or special instructions.  In conducting an investigation, the Special Agent must be aware of any restrictions or special instructions which have been imposed.  Examples of such restriction are as follows:

· Not talking to certain people or groups.

· Talking to specific people in a definite order.

· Not revealing the true nature of your investigation to the source.

Examples of special instructions are:

· Emphasize specific elements (drugs, finances).

· Conduct a subject interview prior to other investigative measures.

· Records checks not routinely conducted.

The previous items are normally prescribed by the control office and must be considered when forming an investigative plan.   Some additional items which you must determine are:

Methods and sources to be used.   The control office cannot always effectively direct what methods and sources are to be used in conducting the investigation.  You will have to determine what sources can provide the information you require and the time you have for gathering this information.  You must also select the most efficient legal method to gather the desired information.

Coordination required.  You may also be required to conduct coordination to complete the investigation within the prescribed time.

The investigation plan is updated as warranted by new developments and the continuing analysis of results.

Basic Investigative Methods.

The following basic methods are employed, as appropriate, in all areas of operation and in all types of investigative activity:

Records Examination is made to locate, gain access to, and extract or copy pertinent data from diverse official and unofficial documents and records for the production of factual data.  Records are also used as a source of leads for further investigation.

Interview.  Direct or indirect questioning of individuals is made for the purpose of obtaining information.
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Surveillance.  CI operations may be used to provide protection or collect information, evidence, or leads.  This method is expensive in terms of time and manpower; consequently, it should be applied judiciously.  This usually means it should be used only when required to produce results otherwise not obtainable.  With few exceptions, surveillances are conducted only by control office direction.

Raids and Searches are seldom used by CI units except in areas of hostilities.  However, since the need cannot always be anticipated, the Special Agent must have a basic knowledge of the method and planning involved.

Collection and Handling of Evidence.  Although the results will not often be presented in court, care must be taken to ensure evidence collected is handled in such a manner as to make it admissible in the courts or courts-martial, under the Uniform Code of Military Justice (UCMJ).  If the evidence has been properly handled, it will also be usable by administrative boards or adjudicating authorities.

Lead Sheet Examination.

Investigations and requirements are normally conducted at the direction of, and/or are levied by, a higher headquarters.  The requirements are received on a Lead Sheet, DA Form 339 (Figure 1-3).  The subject of the investigation is identified in block 1 of the lead sheet.  Another commonly used lead sheet is MIIA Form 27 (Figure 1-4).

The next step is to determine what investigative leads, restrictions, and special instructions exist.  For this information, look at block 4 of the Lead Sheet, Figure 1-3.  Block 4 will indicate the type of investigation, leads to be verified, and any pertinent background information or special instructions.  Figure 1-3 indicates, in paragraph 5, LEADS TO BE VERIFIED, that record checks are to be conducted at all local agencies.  Records checks are covered in Subcourse IT 0749.

NOTE: Unless otherwise indicated on the Lead Sheet, the investigation is not limited to fulfilling the requirements listed.  Further investigation may be required to resolve information developed during the investigation or to follow up developed leads not listed on the subject’s Statement of Personal History (SPH).

To determine which of the employers are located in your area of operations, refer to item 12, Employment, of the subject’s SPH (see Figure 1-5).  All employment listed in item 12 located in your area must be verified through records checks and interviewing a supervisor and two co-workers at each listed and development employment.  An individual can not be interviewed as a co-worker if the subject listed him as a character reference.
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Figure 1-3.  Example of a DA Form 339

(Lead Sheet)
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Figure 1-4.  Example of MIIA Form 27

(Lead Sheet)
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Figure 1-5.  Item 12 of DD Form 398.

The “Remarks Section,” item 18 on the SPH, should also be reviewed for additional employments.

According to the Lead Sheet (again refer to Figure 1-3), the next requirement is to interview two listed and three developed character references, in the “Character Reference” section, item 17 on the SPH (see Figure 1-6).  The subject is asked to list five character references.

Any two of the five listed persons (listed character references) may be selected for interview.  During these interviews, the Special Agent attempts to develop the names of other persons (developed character references) who may know the subject.  Anyone listed on the SPH, such as listed supervisors, may not be interviewed as developed character references (DCR).  A listed character reference (LCR) may not be substituted for a developed character reference.  LCRs must be interviewed with the same thoroughness as DCRs, even though the subject presumably lists only those persons he believes to have a favorable impression of him.  LCRs frequently have detailed knowledge of the subject, some of which may be derogatory in nature.
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Figure 1-6.  Item 17 of DD Form 398.

When necessary, the Special Agent may have to interview all LCRs in order to meet the requirement for developed character references.  Ideally, a OCR will have some type of social contact with the subject.  The spouse of a listed character reference will not be used as a developed character reference.

The Special Agent should not contact the subject’s relatives to develop further references.  Any references provided by relatives will be the equivalent of references list by the subject.

Neighborhood checks (see item 5e, Figure 1-3) normally consist of a minimum of two Interviews at each listed (see Figure 1-7) and developed residence.  A review of item 11, on the SPH, will list residences in your area.  Care must be taken to preclude interviewing a LCR as a neighborhood reference.
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Figure 1-7.  Item 11 of DD Form 398.
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The Lead Sheet (Figure 1-3) not only outlines requirements but also specifies how many copies of the report are to be submitted; the suspense date: background information on why the investigation was opened; and any reference material which apply to the conduct of the interview.  This data serves as the basis for development of the investigative plan.

Interview Preparation.

Prior to any interview, the Special Agent must carefully study all the background information available on the case.  In a PSI, the subject of the investigation will have submitted a Statement of Personal History.  This document is the initial source of leads; it may give an indication of the relationship between the listed references (prospective interviewees) and the subject, and it may assist in creating a tentative mental picture of the subject--an invaluable aid in formulating a line of questioning for an interview.  Often an interview will be based only on a lead sheet, which normally contains less background information.

Other sources of information concerning both the subject and the prospective interviewee are unit files, local and federal law enforcement agency files, telephone books, and city directories.

There are occasions, such as when conducting critical investigations, in which the Special Agent must establish source’s credibility prior to the interview.  In addition to files and records, the interviewee’s neighborhood, class of housing, condition of the home, and occupation or position may give a general but fallible indication of the personality of the interviewee.  A telephone call to arrange an appointment with a prospective source is a courtesy often advantageous to the investigator.  The Special Agent’s final preparatory step is the formulation of a tentative plan for questioning the interviewee.
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LESSON ONE

PRACTICE EXERCISE 1A

The following material will test your grasp of the material covered in this section.  There is only one correct answer for each item.  When you have completed the exercise, check your answers with the answer key that follows.  If you answer any item incorrectly, study again that part of the lesson which contains the portion involved.

1.
Which of the following should not be taken into consideration when developing your investigative plan?

a.
Suspense date.

b.
Purpose of the investigation.

c.
Leads to be verified.

d.
Rank of the subject.

2.
Which of the following forms would you expect to be an attachment to a Lead Sheet?

a.
Statement of Personal History.

b.
Fingerprint card.

o.
Request for Personnel Security Investigation.

d.
Request for National Agency Check.

3.
When selecting neighborhood references, which of the following should you EXCLUDE?

a.
Developed character references.

b.
Listed character references.

c.
Co-workers.

d.
Classmates.

4.
What is the final step a Special Agent should take when forming his investigative plan? ___________________________________________________________

13
IT 0743

LESSON ONE

PRACTICE EXERCISE 1A

ANSWER KEY AND FEEDBACK

Item
Correct Answer and Feedback
1.
d.
An investigative plan should include as many of the following consideration as applicable:



1.
Reason for or purpose of the investigation.



2.
Elements assigned.



3.
How to conduct.



4.
Priority.



5.
Restriction or special instruction.  (page 3, paras 2, 4, 5, 6, and page 5, para 1).

2.
a.
The Lead Sheet is normally accompanied by a Statement of Personal History, DD Form 398 (page 3, para 4).

3.
b.
Care must be taken to preclude interviewing a LCR as a neighborhood reference (page 11, para 3).

4.

Form a tentative plan for questioning the interviewees (pages 12, para 4).
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PART 2: CONDUCT THE INTERVIEW

The techniques, approaches, and questions outlined here are not all-inclusive.  The Special Agent may develop his own methods, based on the nature of the investigative environment and the circumstances which he is operating in the field.  The guidelines offered here may also be applied to other types of CI investigations.

INVESTIGATIVE INTERVIEWING TECHNIQUES.

There are generally seven steps to completing an interview: the appointment; approach; area of knowledge; background; loyalty, integrity, discretion, morals and character (LIDMC); recommendation; and conclusion.  Each is examined in detail below.

Appointments.  Almost everyone appreciates an appointment rather than an unexpected interruption by an unfamiliar visitor.  Appointments save time for both the source and Special Agent.  Normally, an appointment is made by telephone.  Identify the source by saying, "Are you Mr.  Clarence J. Ford?"  Identify yourself as Special Agent _________________, and explain the nature of the interview by saying, "Someone I believe you know is being considered for assignment to a position of trust and responsibility with the US Government.  I would like to speak to you at your convenience concerning this person.  The interview is considered to be official government business." If at all possible, avoid revealing the subject’s name; do not discuss CI methods and operations over the telephone; and caution the source to avoid discussing the appointment with anyone.

After arranging the exact time, date, and place of the interview, the last thing you should do before ending the conversation is to reconfirm the date, time, and place to ensure there is no misunderstanding.  You should be aware that many times it will be difficult or impossible not to mention the name of the subject or the purpose of the investigation when making an appointment by telephone.  In such cases, you should give the source the subject’s name and indicate you are conducting a routine background investigation.  Prior to ending the conversation, you must give the source a security warning to ensure that he does not discuss the interview with the subject or anyone else.  There are some sources who will ignore this warning no matter how you emphasize it.  These sources should still be interviewed.

Points of Approach.  The approach to an interview is simply an application of the social code of polite behavior along with the following investigative requirements:

· Identify Source.   You should first determine you are talking to the right person.  The full name of the interviewee must be used to preclude all possibility for error.  You would say for example, "Are you Clarence J.  Ford?" You must state source’s full name to include Junior, Senior, the Second, Third, and so
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on.  By asking a question such as this, you elicit either a positive or negative response, and the answer should remove any doubt as to the source’s identity.

· Identify Self.  You may have introduced yourself by telephone, but you must again introduce yourself as a Military Intelligence (MI) Special Agent and present your credentials for the interviewee to inspect.  Tell the source who you are and whom you represent.  He should know this, and in most cases, will have no hesitation in responding to your questions.  “I am Mr.  Wilson.  I'm a Special Agent with Military Intelligence.  These are my credentials.”
By presenting your credentials to the source, you are offering proof you are who you say you are.  Many people will dismiss your credentials with only a cursory glance; others will desire to examine them closely.

Most people will either return them to you when they have finished examining them or place them on a desk or table after they have finished.  You should retrieve them calmly and secure then in your pocket.  Never leave the source’s office or home without checking to ensure you have your credentials.

· Identify Subject.  You must identify the subject of the investigation to be sure the interviewee is, or was acquainted with him.  The only acceptable way to identify the subject is by saying, “Do you know Private First Class Ernest J.  Simpson?”  Always use the subject’s title.  If he is a sergeant, say sergeant, and if a doctor, say doctor.  Use the same title throughout the interview; however, after completing the approach, long titles such as Private First Class can be shortened to Private.  Do not refer to PFC Simpson as Mister Simpson during the interview, as this may confuse the source.  The exception occurs when source requests that subject be referred to by first name, nickname, and so forth.

· State Purpose.  You must explain to the interviewee the purpose of the interview.  Some people are inclined to look with suspicion on all investigators.  Your patient explanation of the purpose and importance of the interview and the need for the interviewee’s cooperation are generally sufficient to allay suspicion and forestall any reluctance to provide information.  You must tell the source why you, as a MI Special Agent, are inquiring about the subject.  The best way to do this is by saying, “PFC Simpson is being considered for assignment to a position of trust and responsibility with the US Government.  It is through talking to persons who know him that we are best able to determine his suitability for such a position.”
IT 0743
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Depending upon the educational level of the source or his comprehension of the English language, it may be necessary for you to modify this and use terminology the source understands.  "PFC Simpson is trying for an important job with the Government and will be working with secrets, and we have to know something about him before we give him this job.”
· Ensure Privacy.  You should ensure to the extent conditions permit that the interview will not be interrupted or overheard.  A sample question would be, "Is this a place where we may talk without being disturbed or overheard?"

If the source’s reply is negative, you should ask him if there is someplace you can go where privacy is available.  If you should notice tape recorders, intercoms, or microphones in the vicinity of the interview, you” should discreetly ask if they are operational and ensure that they are turned off.

· Do not become "spooky" or raise the source’s apprehension about the interview.  In some cases, the source may want others present during an interview; this is particularly true when a wife is being interviewed and wants her husband to be present.  In such cases, you should proceed after carefully ascertaining the identity of other persons present and their relationship to the subject.

· Official Nature and Security Warning.   You should inform the interviewee before beginning the interview that the Special Agent’s presence, and the matters discussed, are regarded by the US Army as official business and should not be discussed by the interviewee with other persons.  "Sir (or Ma’am), the Government considers what we are about to discuss to be official business.  My presence here, our conversation and its content will be regarded as official Army business and should not be discussed with other persons." This is done to assure the source that information he provides will not be made public.

Rapport.  The foregoing steps provide a means by which you may establish rapport with the interviewee before beginning the interview.  Rapport creates mutual confidence and cooperation between the interviewee and the Special Agent.  Important to good rapport are proper dress and appearance, a pleasant voice, a courteous demeanor, and a professional manner.  The burden for maintaining rapport throughout the interview rests with you.  Normally, an interview will take place in the interviewee’s home or place of work, where he is under no official compulsion to furnish the information sought.  You may find topics of mutual interest to assist in establishing rapport, but exercise caution to prevent the interview from becoming a mere casual conversation.
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From the beginning of the interview, you should attempt to establish favorable rapport with the source.  The establishment of rapport is an area that cannot be taught; however, rapport is established by the interjection of your personality, character, and professionalism.  By commenting on the weather or some noncontroversial event, you put the source at ease and set the foundation for establishing rapport.  Common sense, however, will dictate how busy the source is and how much time should be spent establishing rapport.

Common Problems of the Approach Phase.

There are a few common problems that may arise during the approach phase, mostly as a result of queries by the source.  The questions listed below obviously cannot cover all areas; therefore, you must be prepared to respond to any questions with a professional, mature, and intelligent reply.

"Where did you get my name?" This is a common question.  Sometimes, it is honest curiosity, but it may also be a defense tactic used by the source for some reason of his own.  If the source is a developed character reference, the best reply is: "Sir (or Ma'am), during an inquiry of this sort, we talk to many people and someone mentioned your name as a person who might have knowledge of PFC Simpson."

If the source pursues the issue, you might respond by saying: "Sir, if you recall, I promised you the content of our conversation will be held in confidence.  The individual who gave me your name had this same promise made to him, and I must respect that confidence just as I must respect the confidence in which you give information."

If the source is a listed character reference, you can tell him PFC Simpson listed him as a character reference.

Personal Questions About You.  Often times, a source will ask personal questions about you based On an honest curiosity.  There is no harm in quickly answering such questions for the sake of rapport, but you must not let the source start interviewing you.  Of course, you do not divulge classified information or methods of operation.

"Is He in Trouble?" Many people will readily assume the subject is in some sort of trouble.  You must allay their fears about this by explaining the interview is part of a routine investigation, and tell them he is in no trouble that you know of.

"Does He Know You Are Here?" A possible response is: "He does not know I am here today, but when he applied for this position, he was told his acceptance would depend, in part, upon the result of a check into his background." If the subject is in the military, you may reply: "He does not know I am here today, but as a member of the military, he knows certain assignments depend, in part, on the results of background checks."
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"What Job Is He Going to Get?" The best way to handle this is to claim ignorance of the exact position.  "Sir, I do not know what the exact job is to be, but I can assure you that the position is an important one and requires a trustworthy individual to fill it.”
If Source Cannot Recall Subject.  In many cases, the source will hesitate when asked if he knows the subject.  When this hesitation is a result of his recalling whether or not he knows the subject, you may have to give the source some background information from the Statement of Personal History to aid his memory.  If, for example, this occurs during the neighborhood check, you might say, "Yes, I believe he lived in this neighborhood (X-number) of years ago.” In most cases, this will help the source to remember the subject.  The source may ask you if the subject is from San Diego, for example.  You may answer this question by giving just enough information in order to help the source recall whether or not he is thinking of the same person.  Ordinarily, however, you should not divulge to the source any information you have about the subject.

INTERVIEW PROPER.

Area of Knowledge.  Once the interviewee has indicated his willingness to cooperate, you must establish the area of knowledge through questioning.  The area of knowledge consists of: when the interviewee and the subject first met; under what circumstances; when they last met; under what circumstances; the period of closest association; the type of association; frequency of contact; if there were any breaks in association of 31 days or more; and if there has been any communication between them since they last met.  Avoid using “relationship,” for "association," since it may imply a sexual connotation to some people.  This information will also aid you in formulating questions on the subject’s LIDMC.

Before you can begin the inquiry into the background of the subject and his actions, you must determine how well the source knows him.  You must know the nature, degree, and duration of their association.  This is important since it serves more than one purpose.  It gives you a better idea of how to conduct the interview and helps the Special Agent to determine how much information about the subject the source will know.  It also helps the adjudicator and the Special Agent to determine how much credibility to place on the information the source gives.  The area of knowledge should be carefully developed before proceeding to any further part of the interview.  Obvious leads should not be exploited at this time but should be noted for development at a later point.  The following nine areas must be examined thoroughly before going into the interview:

First Meeting.  You are trying to determine the first time and circumstances under which the source met the subject.
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· The date should be as exact as possible.  Most people can recall the year of their first meeting without any difficulty.  Anything more exact than the year becomes more difficult.  Try to determine at least the month of their first meeting.  If the source seems to have trouble recalling the month, try to determine what season of the year their first meeting took place.  The best question is, “When did you first meet PFC Simpson?”
· For the circumstances, “What were the circumstances of that first meeting?” is a good question.  Do not accept a shallow answer; determine the details of the meeting.

Last Meeting.
“When was the last time you saw PFC Simpson?”

“What were the circumstances of that last meeting?”
Closest Association.
“During the period from __________ to __________, when do you feel you were most closely associated?”
During the overall period of knowledge between two persons, there is normally one or more periods when the association between them was closest.  The Special Agent must determine that period (or periods) since that is when the source is most knowledgeable about the subject.

Type of Association.  “What has been the nature of your association with him?” A brief statement is normally not sufficient in this area.  The Special Agent must establish, in detail, the nature of their association.  Be certain to determine the type of association even if two or more types exist.  For example, source and subject could be roommates as well as co-workers.

Frequency of Contact.  “How often did you see him during this time?”  The Special Agent should pose this question for each and every period of their association.  Determine both social and professional contact.

Breaks in Association: “During your association, were there any periods of 31 days or more in which you did not see him?” Establish any and all periods of time, the circumstances of each, and whether the source and the subject had any communication.  It is necessary to reestablish their type of association and frequency of contact after the break in contact. 
Communication Since Last Meeting.  “What communication have you had with him since the last time you saw him?” Many people keep in touch with each other even though they have not seen each other in several years.  By determining if they have maintained any sort of contact, you can judge whether the source will have any knowledge of the activities of the subject since their last meeting.  This contact can be either in the form of written correspondence or telephone calls.
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NOTE: By limiting your questions to correspondence, many people may not feel you are also interested in telephonic contacts since their final meeting.  Contact, other than personal contact, should be developed for all periods outlined above.

Clarifications.  It may be necessary to ask additional questions to clarify the information given in response to the general questions.  For example: “What were the circumstances of that first meeting?” “Well, I met him when we were both applying for summer jobs with a construction company that year.  Then I met him the next Monday when we went to work." You should then ask, “What company was that?"

You must use tact and diplomacy to maintain control of the interview and not allow the source to ramble on about the activities of the subject during his employment with that company.  You must be careful not to be led away from the "Area of Knowledge" before you exhaust all the points.  If, during the establishment of the Area of Knowledge, the source’s answers indicate information that may pertain to other areas, make a note of these areas in your notebook and exploit them when you finish the area of knowledge.

Through a quick but thorough review of notes taken, the Special Agent will ensure that the source has fully answered all questions.  It should be noted that Area of Knowledge questions, as outlined here, are generally an effective way to begin an interview in almost any type of CI case.  Now having fully established the Area of Knowledge, the Special Agent is ready to begin the actual interview.  Before leaving the office, the Special Agent should have become familiar with all aspects of the subject’s life through the study of his Statement of Personal History or from background information on the Lead Sheet.  The Special Agent should have formulated an investigative plan based on the information available, although in some cases, all you may have will be the name of the subject and the name and address of the source to be interviewed.  Some modification of the plan may be necessary when time is limited, the source has limited knowledge of the subject’s activities, or derogatory information is developed early in the interview.

The Special Agent must now determine what the source knows about pertinent aspects of the subject’s background.  You must be constantly alert for leads not listed by the subject.  If the interviewee is or was an employee or co-worker of the subject, attention is focused on the subject’s efficiency, initiative, ability to get along with fellow workers and subordinates, and on his honesty, reliability, and general character.  If the interviewee is or was a neighbor of the subject, you may discuss the subject’s general reputation and that of his family, his leisure-time activities, morals, and personal habits.  Concentration on some points does not imply exclusion of others.  All information that will help establish the subject’s character, loyalty, trustworthiness, and suitability must be sought.
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Background Information.  The general areas of interest when developing background information include family, education, employment, residences, military service, and leads.  Detailed questions that may be asked in each of these areas are outlined below.  There are two general approaches to developing background information in a logical and controlled manner: topical and chronological development.  Regardless of method used, always begin by asking the subject’s date and place of birth.

Topical development examines, in turn, each separate area (family, employment, and so on) of the subject’s background.  The advantage of this method is that it allows rapid coverage of the major background areas.  This is the best method when time is limited or the source’s knowledge of the subject’s background is limited.  Using this method becomes unwieldy when the source’s knowledge of the subject’s background is extensive.  Forgetting one topical area usually means this area is unresolved for the entire life period of the person being investigated.  Another common problem is the agent becomes side-tracked from one area to another before fully developing each area.  If this method is used, the agent should develop each area fully before going to another.  Other problems that this method sometimes presents are:

*
Difficulty correlating information.

*
Difficulty detecting missing or unexplained periods within the background.

Difficulty noting incompatible information the source offers, such as the subject is supposedly living and working in areas thousands of miles apart at the same time.

Chronological Development of background information examines, in turn, the subject’s major activity (education or employment) and the period in which it occurred.  Each chronological period is developed in detail and in order.  This method is simpler than topical development and serves to ensure that an entire area (such as residences) will not be missed since, in most cases, there will be many opportunities to develop it as you proceed from period to period.  This approach also generally allows a more detailed development of the background, particularly since it refreshes the source’s memory by connecting questions to specific periods.  Also, most agents will find it easier to correlate information, detect missing or unexplained periods, and quickly detect incompatible information.  The major disadvantage is it takes considerably more time than topical development.  A sample chronological development is outlined, in detail, below.  Since both formats are equally effective, the Special Agent is free to use either one or to develop one of his own.  Whatever the method used, the important thing is to report all pertinent information in a precise, logical manner.
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You should immediately establish the “from ___________ to ___________” dates for each type of activity such as employment, education, military service, and so on.  This is to avoid development of open-ended information on an area.  After establishing a specific time frame for a major activity, the Special Agent would then focus the interview on that period in order to develop all applicable information.  An example would be a subject who attended the University of North Carolina from September 1973 to June 1977.  After recording all data on educational activities, the Special Agent would then ask questions about subject’s residences, employment, and So on during this period.  This procedure correlates all of the activities of the subject into a time frame which will help the agent in writing his report.  Once one time frame is covered, proceed to the next period the source has knowledge of.  All information obtained by the agent is written in his notebook in chronological sequence.  This should prevent the agent from having to flip back and forth through the interview notes to “plug-in” activities in the various time frames while writing the report.  To develop the chronology, begin the interview with approximately the 18th birthday (15th birthday for individuals under 18) by asking: “what high school did subject attend?”  “When did he graduate from high school?” Continue development by asking:

· “What did he do after graduating from high school?”
· “What were the dates of this employment, education, and so on?

· “What did he do then?”
Now that the chronology has been clearly developed, you have a definite, logical pattern.  You should return to each major period and develop each of the elements composing the subject’s activities within that period.  When developing the chronological periods, you should stress the development of leads, reputation, and performance, as these are of primary consideration for the case-reviewing authority (adjudicator).  When using the chronological method, it is also important to ask about part-time employment and education the subject may have had during the various periods of his life.  Topics outlined below should be developed for each period to which they apply.

Education.  lames and addresses of institutions, dates of attendance, academic records, and degrees received.

· What school(s) did he attend?

· What were the dates of his attendance?

· What was his major course of study?

· Did he graduate from __________ high school/college?

· What degree (college) did he obtain?
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· Who were some of his close associates at the school(s) ?

· How well did he perform in his studies?

· How did he conduct himself as a student at high school/college?

· What special awards did he receive?

· Why did he leave school?

· Where did he reside while attending __________ high school/college?

· Did he have any employment while attending high school/college?

The sample questions on education are not all-inclusive, but do provide a good starting point for that portion of the interview.  The source may not know the answers to all of them, but you will never know unless you ask.  The answers to these questions may lead to other, more pertinent questions.

Employment information includes names and addresses of employers, dates of employment, names of immediate supervisors and co-workers, nature of duties, quality of performance, and reason for departure from job.

The same basic procedure applies in this area as to the education portion of the interview.  Some representative questions for the employment portion of the interview are:

· Where was subject employed?

· What were the dates of his employment?

· Where did he reside when employed at __________?

· What was his position?

· What was the nature of his duties?

· What were his responsibilities?

· What promotions has he received?

· How many people did he supervise?

· How did his subordinates react to his supervision?

· How does he react to supervision?

· What initiative has he shown?
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· How does he perform in the absence of supervision?

· What is his record regarding punctuality?

· What monetary responsibilities has he been assigned?

· How does he get along with his fellow employees?  His supervisors? His subordinates?

· What leadership qualities has he exhibited?

· What was the reason for his termination?

· Is he eligible for rehire?

· Did he attend any schools part-time while employed at _________?

· What are the names of some of his co-workers?  His supervisors?

These are not the only questions you may ask the source about the subject’s employment background, but they will serve as stepping-stones to other areas within the employment category.  The source probably will not know the answers to all of these questions unless he was associated with the subject in an employment situation, but the answers the source can give aid the adjudicators in making their determination.

Residences should be matched to periods of employment, education, and military service.  Although the subject is required to list his residences on the Statement of Personal History, you must verify each of these residences.  The type of residence (dormitory, apartment, house, and so on) should also be determined in order to facilitate neighborhood checks.  Ascertain if subject was renting and, if so, from whom? You are also trying to determine if he omitted the listing of any residences that he may have had.  Such an omission may be nothing more than an oversight; however, he may have purposely omitted a residence from the Statement of Personal History for purposes of concealment.  The Special Agent should inquire about his residences chronologically.  If the source knows the subject’s activities within the neighborhood for a particular residence, here are a few question to pose:

· What was his reputation in the neighborhood?

· How did he get along with his neighbors?

· Who else would know him well in the neighborhood?

These questions will normally generate other questions when they are answered by the source.
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Family.  The subject’s marital status (past and present) plus the nationality of his parents and spouse(s) should be ascertained.  Some questions that may be asked include:

· Has he ever been married?

· Has he ever been divorced?

· Are his parents native born?

· Are his parents naturalized Americans?  (These questions may help develop the area of foreign connections.)

· If divorced, which court granted the divorce decree?

· Does he have any children?

· Does he have any siblings?  If so, are they native born?

Leads.  Throughout the interview you should attempt to get the names of other individuals who have knowledge of the subject and his activities.  These individuals are called leads or developed character references.  As a general rule, you should attempt to develop the names of as many leads as possible.  A lead should be developed for every employment, education, residence, periods of limited or no contact, or whenever “derogatory information is developed during the interview.  All leads should be reported in the Agent Report with an indication made of their specific contact with subject.  This is essential because derogatory information may develop years after the fact.  Leads are normally developed during the following interviews:

· Supervisors/instructor/teacher.

· Co-workers, fellow student, organization member.

· Friends, neighbors, or other associates.

The following essential items of information must be completely developed:

· Lead’s full name.

· The present location of lead.

When developing a lead, attempt to learn a place of residence as this will aid in contacting the individual.  Instead of asking for an individual’s street address, it is best to ask, "How may I contact Mr.  Smith?" Many times people will not know the exact address of an associate but may know where he works.  Finally, develop the association of the lead to the subject: the type, frequency, and duration of the association must be established.
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LIDMC
· Loyalty.  Adherence to principles of the Constitution and to laws of the nation; reaction to foreign ideologies.

· Integrity.  Uprightness of moral character and strength of convictions.

· Discretion.  Speech behavior, judgment, and self-control.

· Morals.  Personal habits, particular virtues and faults, illegal use of narcotics, and excessive consumption of alcohol.

· Character.  Personality traits, strengths and weaknesses, inner spirit.

Other areas of inquiry found in this category include:

· Temperament.  Emotional stability, natural inclinations, and idiosyncrasies.

· Mental Ability.  Inherent talent, intellectual developments, general alertness.

· Reputation.  Personality, character, and popularity.

· Record.  Trouble with law enforcement agencies, either civil or military.

· Family Background.  Origin of parents, relatives abroad, general

· reputation.

· Association.  Male and female friends, business or other associates, favorite haunts.

· Organizations.  Membership, active participation, position, professional societies, character of organization, financial contributions, persons contacted for membership, awareness of the organization’s aims or goals.

The LIDMC phase is probably the most important area, both to the Army and the subject.  The information from this area can have a tremendous impact on the subject of the investigation.  If the information reflects adversely upon his suitability and loyalty, he can be denied a security clearance, or an existing clearance can be revoked, a stigma which could remain with the subject throughout his life.  Conversely, derogatory information in a subject’s background increases the security risk factor.  The granting of a security clearance could have a negative impact on the entire nation.  Therefore, the Special Agent must be sure he obtains complete and accurate answers to all questions in this portion of the interview.  Be sure to ask all sources about all aspects of LIDMC.
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Due to the importance of LIDMC, each item must be thoroughly covered.  It is reasonable to assume that some of the LIDMC questions will probably have been partially answered in response to questions posed during other segments of the interview.  It is not reasonable to assume these partial answers suffice and that no further explanation is necessary.

Each of the points within the areas of LIDMC will be discussed separately below.  The discussion will not be limited to the broad areas of LIDMC, but rather will go into the personal aspects of an individual’s life and their relationship to LIDMC.

The LIDMC phase requires sophistication, experience, and planning on the part of the Special Agent; he should also be able to carefully evaluate the source.  The Special Agent should develop the interview by working from insensitive questions to more sensitive ones with perhaps a response to an insensitive question developing a more sensitive area.  A sequence of questioning might be as follows:

· Law enforcement agencies.

· Drugs.

· Alcohol.

· Finances.

· Mental stability.

· Morals.

· Subversive organizations.

· Loyalty.

Method of Initiating Questions.  The Special Agent should ask definite questions so there is no question in the source’s mind of the area the Special Agent is attempting to develop.  However, there are occasions when a highly sensitive question should be preceded by pertinent but non-sensitive questions.  This technique will lesson the impact upon the source.

The manner in which sources respond to questions depends, in a large part, upon the Special Agent’s professionalism, self-confidence, and general appearance/awareness.  Another factor is the manner in which questions are phrased.  An example would be the following three questions which all pertain to loyalty.  The first example is adequately phrased.  However, the second one is geared to elicit the maximum amount of information while maintaining rapport with the source.  The third question implies that subject may not be loyal to the US.
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· Is he loyal to the US?

· Has he ever done or said anything that would cause you to doubt his loyalty to the US?

· What has he done that causes you or would cause you to doubt his loyalty to the US?

The point is that proper questioning techniques will help ensure source’s full cooperation and not create havoc on the subject’s reputation in his community, employment, or school simply by innuendo of the negative question.  Questions asked during the interview must be clearly phrased, simple, and neutral.  The agent should not phrase questions in any manner which might indicate his personal feelings concerning the subject or what answer he desires from the source.  When yes or no questions are asked, the agent must be extremely careful to avoid implying which answers he prefers.  Also, the agent must be particularly attentive to the answer in order to detect any possible doubts or reservations the source may have.  In other words, did the source answer the questions with conviction?  Prefacing LIDMC questions with "what" or "What, if anything..." tends to imply the subject has in fact done something.  Phrasing these questions with "Has subject ever done or said anything..." would make the questions a neutral question.  All questions should be direct; avoid leading, multiple, and compound questions.

Development of Derogatory Information.  Suggested questions in each of the LIDMC areas outlined below are intended as a means for initial development.  Answers to these questions do not constitute a sufficiently detailed coverage of the area in question for use by the adjudicators.  For instance, a yes response to the question, “Has subject ever used narcotics, amphetamines, and so on?" is not by any means a complete development of subjects use of drugs.  Because complete development depends greatly on many variables, it is impossible to list every question that may be asked for every derogatory incident that could arise; however, the following general guidelines apply in almost all cases:

· Upon ascertaining that derogatory information does exist, first obtain a narrative description from source of subjects activities connecting him with the activity in question.  Questions such as: "What has subject done that leads you to believe he is involved in...?" or "What circumstances lead you to believe subject has done...?" are examples of initial questions to ask.

· Secondly, find out how the source knows of subjects involvement.  Carefully ascertain whether the source has direct personal knowledge or has only heard about subjects involvement from someone else.  If the source does not have direct personal
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knowledge, obtain the names and whereabouts of persons who do.  In some cases, the reasons for source’s knowledge and/or possible involvement may not be perfectly clear.  This matter must be carefully resolved before proceeding on with the interview.

Get the names of other people who are also knowledgeable.  In some cases, you may want to develop this first, particularly if the source is involved or at all reluctant to talk about the subject.  You will then have the names of others to be interviewed for further development of information.

Finally, based on source’s narration of the subject’s activities, develop the area in detail and clear up all questionable points.  Ensure you know the answers to who, what, when, where, why, and how.

NOTE: A major pitfall is to accept, without question, a description of an event that on the surface appears to be innocuous.  In such a case, the agent should determine why, in the source’s opinion, this event links the subject to an adverse activity.  Carefully record such opinions as they will be incorporated into the Agent Report.

QUESTIONING AREAS

Loyalty.  There are no degrees of loyalty.  One either is loyal or is not loyal.  Loyalty is a difficult term to define, and, in many instances, you will be questioned by the source as to the meaning of loyalty.  For MI purposes, your best reply is that loyalty is allegiance to the US constitutional form of government.  Party affiliation or partisanship are not to be confused with loyalty to the US Constitution.  You should use one of the following questions: "Has PFC Simpson ever said or done anything that might cause you to doubt his loyalty to the US?" "Is he loyal to the US constitutional form of government?" The answer to the loyalty question should be clear-cut and definite such as: "Absolutely nothing, he is totally loyal to the US," or something along that line.

If the source’s answer to the loyalty questions implies, in any manner, that subject has ever said or done something that casts doubt on his loyalty, then you must determine, in detail, everything about that particular incident(s) which give rise to suspicion.  Details such as dates, times, witnesses, content of a remark or action, circumstances surrounding the incident, location, apparent motivation, and so on, must be covered in such an instance.  Also, remember you must examine fully the answers to your questions raised by the basic interrogatives who, what, when, where, how, and why.  When that is done, you should have all of the details of the incidents related to you by the source.

Law Enforcement Agencies.  You must determine if the subject has ever been in trouble with law enforcement agencies, either civilian or military.
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The subject is required to list any arrests or convictions on the Statement of Personal History he completes.  Often, however, an individual will become involved with law enforcement agencies between the time he completes his Statement of Personal History and the time you conduct his background investigation.  In order to determine involvement with legal authorities on the part of the subject, you must inquire of every source if the subject has ever been arrested, detained, or considered a suspect by any law enforcement agencies.  Additionally, the individual may have had difficulties with a government agency (not a law enforcement agency per se) of such a nature to be of CI interest.  An example would be the Internal Revenue Service.  Below are some representative questions that might be asked for determining if the subject has been in trouble with the law:

· Has he been in trouble with law enforcement agencies?  (Civilian or military.)

· Has he ever had any trouble with any governmental agencies?

· then did this incident occur?

· What were the details of the incident?

· Where did it occur?

· Who else was involved?

· What action did the police take regarding this?

· What us the disposition of the case?

· What sentence did he receive?

· What reason did he give for becoming involved in this incident?

Additionally, whenever the agent ascertains the subject has a record of military service, he should determine if the subject has ever received a courts-martial or Article 15; had problems with any military superior or supervisor; or received reprimands of any nature while in the military service.  The type of discharge should also be ascertained.

Drugs.  The current widespread use of drugs, such as narcotics, hallucinogens, amphetamines, marijuana, and so on, dictates you must examine, in detail, all aspects of drugs.  To be complete in your examination of whether the subject has ever used, possessed, transported, or trafficked in such material, the following questions, as a minimum, must be asked:
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· Has he ever used, possessed, trafficked in, or transported any harmful, habit-forming, or illegal drugs, to include marijuana and hashish?

· Has he ever abused or misused any prescribed or nonprescribed medication?

· When did he begin using this drug?

· How was he introduced to it?

· How frequently does he indulge in its use?

· What effect does it have on him?

· In what way does he act differently from his normal actions when under its influence?

· Where does he procure this drug?

· How much money does he spend on the purchase of it?

· What are his reasons for taking this/these drug(s)?

· Has he ever undergone any mental or medical treatment as the result of his use of drugs?

There are many other questions that will be precipitated by the source’s answers to these questions.  The specific situation will dictate what further questions need to be asked.  In many cases, development of the drug area can only be done by using jargon of the drug culture or by asking a lay source questions relative to the apparent physical effects of various drugs.  The agent should also be aware that legal, non-habit-forming drugs prescribed by a physician may cause suitability questions to arise in other LIDMC areas, although the individual does not have a drug problem per se.  For example, prescribed use of methadone may indicate a problem with hard narcotics.  Use of antabuse may mean the individual has been an alcoholic.  Certain drugs used in the treatment of diseases may cause personality disorders as a side effect.

Various drugs, the most common being tranquilizers, are used in the treatment of personality disorders, ranging from mild anxiety to serious psychiatric diseases.  Development of such use may or may not be significant in the adjudication of the case; however, the agent should never disregard any area merely because the drugs used are legal or prescribed by a doctor.  Questions that may be asked are:

· Has he ever used any drug, with or without a doctor’s prescription, that adversely affected his reliability, judgment, or emotional balance?
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· Has he ever used any drug, with or without a doctor’s prescription, to treat any psychiatric, mental, or emotional disorder?

Alcohol.  The amount and frequency of the use of alcohol, coupled with the effect it has on a person, provides information which reflects on a person’s discretion or judgment.  Many people can consume very large amounts of alcohol without any detrimental effects on their behavior and actions, which may sometimes indicate they have developed a high tolerance for alcohol from excessive use.  Others, however, can consume only small amounts and behave very indiscreetly.  You must be very thorough in the examination of the subject’s drinking habits to ensure that you have learned everything about his use of alcohol and its effect on him.  There are different ways in which you can ask questions concerning this area.  Many times, the source will logically precipitate a question about alcohol consumption.  Other times, however, you will have to bluntly ask questions about his alcohol use.  Some opening questions are as follows:

· Does he drink alcoholic beverages?

· What are his normal drinking habits?

· What effect does drinking have on him?

· Does he drink to excess?

· Under what circumstance does he become intoxicated?

· Do you feel he has a drinking problem?

· What were his actions when he was intoxicated?

· What has he ever done or said while under the influence of alcohol that has caused embarrassment to himself or anyone?

· Does his drinking affect his job or duty performance?  If the answer is yes, then exploit this area.

· While under the influence of alcohol, has he ever discussed classified information (talked about his job) with any unauthorized persons or in unauthorized places?

· Has he ever committed an immoral act while intoxicated?

Based upon the answers to the above questions, you will frequently be required to inquire further into the subject’s alcohol use.  The questions required will be dictated by the source’s description of individual incidents.  Care must be used to have the source define the terms he used
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in describing the subject’s drinking habits.  An interview with a member of the Women’s Christian Temperance Union may result in labeling a one-beer-a-day-man as an alcoholic.  Another subject who becomes intoxicated only four times a week may be considered a light drinker by some people.  You must be absolutely sure of what the source means and then be able to place the information in proper perspective.

Finances.  The financial stability of an individual should be scrutinized for poor financial habits and adverse credit.  A person who is continually finding himself in financial straits is the type of person an enemy agent would attempt to exploit.  You should also try to determine if he has exhibited any unexplained affluence.  Either of these situations might cause the subject to be a security risk, or at least considered such, unless explanations are given for these deviations from the norm.  Perhaps the subject is independently wealthy and works at a particular job only because he likes it.  This could explain his having buying power well above the potential of his salary.  Some questions that may be asked concerning finances are as follows:

· Does he live within his means?

· Is he financially reliable?

· Has he ever had any financial difficulties?

· Would you personally lend him money?

· Has he ever exhibited any unexplained affluence?

If the source tells you that the subject has had financial difficulties, you should attempt to determine the following:

· How did he encounter these difficulties?

· What action did he take to extract himself from this difficulty?

· How long did it take?

· What sort of reputation did he gain when he encountered these financial difficulties?

· What does he intend to do to relieve this financial burden?

Although the above questions will cover the topic of finances, individual responses from source will in turn, generate additional questions needed to completely resolve any problem area(s).
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Another area which is related to the subject’s finances is gambling.  A question which always should be asked of the source is “Does he gamble?"  If he gambles, this gives the adjudicator an indication as to whether or not he can support his gambling habit on his income.  If a positive response is given by the source, follow-up questions must be asked.  Examples of some of these questions are as follows:

· How often does he gamble?

· What type of gambling does he do?

· How high are the stakes in the games in which he usually participates?

· Do you consider him a compulsive gambler?

· Does he pay his gambling debts?

The answers to these questions can necessitate further exploitation into the subject’s finances and financial responsibility.

Mental and emotional stability of an individual is of interest because judgment or discretion can be strongly affected by his state of mental and emotional health.  You normally cannot ask the source for a psychiatric evaluation of the subject because the source normally is not qualified to make such an evaluation.  A psychiatrist or psychologist who would be qualified to evaluate the state of the subject’s emotional and mental health would probably refrain from making any statement on the basis of privileged information.  What you want to know is if the subject has ever done anything that would seem to indicate he has some emotional or mental problems.  Such things as violent displays of temper at insignificant situations, extensive periods of brooding or moodiness, excessive reaction to criticism of any sort, extreme personality quirks which transcend the realm of eccentricity, are examples of what you are searching for in this area.

The best question to use when approaching this area of the interview is “Has he ever said or done anything that might indicate to you that he may have some mental or emotional problem?" Further questions would be based on the source’s reply to the basic question.  If a positive reply is received, the agent should always attempt to develop the name(s) of treating physician(s) or psychiatrist(s).  The next step is to pin point exactly what subject said or did that caused source to believe there was a problem in this area.

Maturity.  Is the subject mature compared with others the same age?
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Morals.  Whenever you inquire into the moral aspect of an individual’s life, you must be prepared to define exactly what you mean by "morals."  An acceptable definition is the adherence of an individual to the commonly accepted code of ethics in his dealing with all people with whom he comes in contact.  You must exercise great care not to phrase questions in such a manner as to cause embarrassment to the source.  However, the source must know exactly what you are attempting to find out.  One of the best ways to ask about sexual morals is not to act embarrassed yourself.

There are two principal aspects to morality: the ethical and the sexual.  Ethical morality may be developed by such questions as the following:

· What is his personal moral code?

· How do his activities reflect his moral code?

The sexual aspect of morality may be initially developed by asking, "Has he ever done anything that would be considered immoral or improper by society’s present standards?" If the answer is "No," there should be no further questions unless you feel the source is being evasive or does not really know what you are trying to determine.

Since the question is rather general, you may be asked about the meaning of the terms "immoral," "improper" and "society’s present standard."  In such cases, you should explain you are concerned with the sexual aspects of morality; and, when necessary, cite examples.  Examples of immoral acts or deviant behavior should be cited only as a last resort, when the source would otherwise not understand you, or when allegations have already been made concerning acts involving the subject.  Total exploitation of sexual morals includes: lack of faithfulness to spouse and family: participation in deviant sex acts; abnormal, uncontrollable, or indiscreet sex drives; or promiscuity.

Should the source hesitate to give a positive reply, or otherwise indicate something may be developed in this area, the agent should direct questions into the items mentioned above.  Remember, too, vulnerability is a key question regarding morals.  When adverse information is developed in this area, the subject’s vulnerability to possible blackmail or pressure must be fully explored even if the source indicates he would not be vulnerable.

Discretion.  The individual’s discretion should also be examined.  If, from the study of the Statement of Personal History or other documents, a determination can be made that the individual has had a position requiring access to classified materials, the Special Agent may gear his questions to the individual’s handling of classified materials.  Sample questions are as follows:
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· Has he ever discussed classified information with any unauthorized person?

· Can he be trusted with classified materials?

· Has he ever been involved in any security violations?

· Would you trust him with a personal secret?

Organizations.  Always inquire about the organizational affiliations of the subject.  You are looking for several things in this area.  You want to know if the subject has had any membership or association with organizations which advocate the violent overthrow of the US constitutional form of government or the denial of civil liberties to any individual or group.  You must be careful to investigate the subject’s affiliation, membership, and actions with the groups or organizations and not the organizations themselves.  Some questions about organizational affiliation are as follows:

· Is he now or has he ever been a member of or supported any organization that advocates, teaches, or is actively involved in the overthrow of the US constitutional form of government through force, violence, or any unconstitutional means?

· Is he now or has he ever been a member of any organization that advocates, teaches, or is engaged in the denial of any person, or group of persons, their civil or constitutional rights?

The answers to these questions could result in other inquiries into his organizational affiliations.  If you develop adverse information concerning the subject’s affiliation, you should develop the area further by asking questions similar to the following:

· Was he an active, knowing member in the organization?

· Did he participate in and help accomplish any unlawful activities with the organization?

· What was his financial contribution to the organization?

You would also like to know activities of the subject in nonsubversive organizations because this is often a good indication of his leadership qualities.
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Foreign Travel and Connections.  This area of the interview actually consists of four separate, but related items.  The Special Agent must determine the extent of subject’s travel in foreign countries, relatives residing there, correspondence with foreign nationals, and friendships.  Questions to be asked would include the following:

· To what foreign countries has he traveled?

· What was the purpose of this travel?

· How did he finance this travel?

· What was the duration of his stay in this country?

· How frequently does he travel outside the US?

· What relatives does he or his wife have living in foreign countries?

· What is their citizenship?

· How close is his association with these relatives?

· What foreign business connections does he have?

· What foreign associations does he have?

· Does he correspond with anyone in a foreign country?

· What foreign countries has he visited while assigned in Germany, Italy, France, and so on?

· What was the purpose of this visit?

Limited Areas.  Normally, topics of union membership, church or political affiliation, or political belief are avoided in interviews.  However, if the source brings up information of a derogatory nature concerning these topics, the agent must exploit it.  The following questions may be helpful if derogatory information is brought up by source during routine

questioning.

There may be other questions you will want to ask based upon the answers to these questions.

· What are his views on interracial marriage?

· Does he believe one race is superior to another?

Personal and Domestic Matters.

· How much income tax does he pay?
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· What is the source and size of his income?

· What is his net worth?

· What contributions does he make to political, charitable, religious, or civic organizations?

· Describe any physical ailments or diseases he may have.

· Has he ever been a member of a trade union?

· Is there anything in his past life that he would not want his wife to know?

Political matters.

· In political matters, is he a liberal or a conservative?

· Is he registered to vote in primary elections?

· Did he vote in the last national, state, or municipal elections?

· Has he ever signed a political petition?  Explain.

· Does he write his congressman or senator about issues in which he is interested or to obtain assistance?

· What are his views regarding the decisions of the US Supreme Court? (that is, prayer in public schools, desegregation, and Communist Party cases).

· What are his views on the constitutionality of proposed or existing legislation?

Recommendation.  Every interview will contain a recommendation from the source.  There is only one question that will be asked here: “Do you recommend PFC Earnest J.  Simpson be considered favorably for assignment to a position of trust and responsibility with the US Government?

When dealing with individuals who speak poor English or who have a limited vocabulary, you may be required to break this question down into simpler terms the source can understand.  By the time you have reached the recommendation portion of the interview, you should know whether or not you mint simplify the question.  If it is obvious the source will not understand the formal question, disregard it entirely and proceed with the simplified version.  By asking this recommendation question in the form it is phrased, you are trying to solicit an affirmative or negative response from the source.
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There are three types of recommendation:

· Favorable.  When the source makes a favorable recommendation concerning the subject and all information is favorable, accept it without question.

· Unfavorable.  Frequently the source will recommend the subject not be considered favorably for an assignment to a position of trust and responsibility.  When this occurs, you must ask the source what his reasons are for such a recommendation.  This must be done even though the source has been giving you information that is derogatory.  Frequently, the source’s recommendation will be based upon something other than what you conclude the reason to be.

· Qualified.  This type of recommendation is usually given when the source is aware of something in the subject’s background which, if no longer being done by him, would not, in the source’s opinion, preclude his assignment to a position of trust and responsibility.  Examples of this type of recommendation are as follows:

"Sure, I recommend him, provided that he has gotten rid of those pacifist feelings he had when he was in college:" or "if he isn’t drinking as much as he did a few years ago," or, "if he has matured since he moved away from here."

This type of recommendation will be written up in the Agent Report just as the source expressed it.

Decline to Recommend.  Occasionally, the source will decline to make any type of recommendation, claiming he does not know the subject well enough to make such a recommendation.  This is particularly true when the agent encounters a source who has not had contact with the subject for many years.  The source will be afraid to make a recommendation, claiming he is not aware of the actions of the subject since their last contact.

What you must attempt to do is explain to the source that his recommendation is based strictly upon his personal knowledge of the subject during the period of time there was contact between the two.  You must explain that a final decision to appoint subject to a position of trust and responsibility is based on numerous interviews covering all phases of subject’s life.  If, after this explanation, the source still declines to make such a recommendation, you must take that as the final word.

Unfavorable Information.  ANYTIME the source gives you information concerning the subject that you know or suspect will reflect adversely on his suitability or loyalty, regardless of the type of recommendation given by the source, you must ask a question similar to the following:
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“Are you willing to sign a sworn statement concerning the information you have given me regarding PFC Simpson?”  Frequently, the source will want to know why this statement is needed.  You can tell him you do this to make sure you do not misconstrue or distort the information given by him.  If source answers in the affirmative, you must accomplish the following actions:

· Ascertain if source is willing to appear at an administrative hearing concerning PFC Simpson, should one be necessary.  You may have to explain this is not a court, but merely a hearing to resolve any administrative action concerning the subject.

· Make an appointment with the source to review and sign the sworn statement that you have prepared.

If, in response to any of the three previous questions, the source replies in the negative, you are to accept that answer and refrain from trying to convince the source to change his mind.  Additionally, whenever unfavorable information is developed, the agent should ascertain:

· Why the source believes a certain activity reflects adversely on the subject, unless the reason is readily apparent.  When an incident appears to be innocuous on the surface, explore the area in detail.

· How the source knows of the information.

· Who else knows of it.

Confidentiality.

Based on the Privacy Act of 1974, you will inform the source that all information he provides, including his identity, may be released to the subject of the investigation, upon the subject’s request, in accordance with the Freedom of Information Act.  Normally, you will give this advisement at the beginning of the interview.  If the source requests to remain confidential, you must ask if any information he provided would be unique enough to identify him as the sole source of the information.

During the conduct of civilian records checks, the Special Agent must ask the person providing the information if he has any objection to having his name released to the subject.  You must also ask this person if the agency has any objection to having its name released to the subject.  In essence, investigative material may be compiled solely for the purpose of determining suitability, or qualifications, for federal civilian employment (whether or not salaried; for example, advisory committees), military service, contracts, or access to classified information.  The material will not be compiled in such manner as to disclose the identity of a confidential source, (defined as one who furnishes information to the government under an expressed promise that his identity would be held in confidence).  This provision encompasses record custodians.
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Promises of Confidentiality are the exception rather than the rule and may be offered only under compelling circumstances.  Generally, such promises may be made where:

· Paragraphs 7-2a (2), (5), or (7) of AR 340-21, pertains to the record to be checked.

· It is clear that without this promise, the source would not provide the information needed.  In such cases the source must first be informed his identity will be disclosed to the individual concerned, if requested, unless he asks for confidentiality.  If the source then makes non-disclosure of identity a condition for providing information, then an expressed promise of confidentiality would be granted.

· Promises of confidentiality may also be made when disclosure of a source’s identity would endanger any person’s life or physical safety.

CONCLUSION.

Once the interview proper is completed and you have fully exploited the background, LIDMC, and recommendation areas, to include the source’s willingness to accomplish the two requests made when derogatory information is given, it is time to terminate the interview.

Review Notes.  At this time, you should audibly review the notes taken during the interview.  This is done for several reasons.  First, to ensure you have covered all points of the interview and obtained all the information the source has about the subject.  Second, any misunderstanding will be corrected.  Third, it may serve to remind the source of something he has forgotten to tell you.  Fourth, if the source has refused to sign a sworn statement, it will give you the opportunity to obtain the maximum number of verbatim statements by the source to be used in the writing of the Agent Report.  Derogatory information will be reviewed in full detail.

Verify Source’s Background Data.  Before you leave, you should verify the spelling of the source’s name and address.  When the source is a civilian, you should obtain his occupation, employer (company), employer’s address, and the source’s home address.  When the source is military, you must obtain his name, rank, social security number, job title, organization, unit address, and home address.

Official Nature.

In concluding the interview, advise the source of the official nature of the interview and request he not discuss or divulge your presence or the purpose of the interview.  If the source’s wife or secretary knows of your presence, you would tactfully ask her not to discuss the matter.  If
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derogatory information has been developed, you could remark, if it is appropriate: "Sir, again I am required to inform you my presence here and what we have discussed affects the security of the US; furthermore, I am sure that in view of what you have told me, you can well understand why this Information cannot be disclosed to unauthorized persons." During this portion, thank the source for his cooperation and the time he has allowed you.

Check Credentials.  Before leaving the source’s home, office, or place of the interview, discreetly check to make sure you have retrieved your credentials and have them on your person.  By doing this each time, you save yourself embarrassment and consternation.

REMEMBER:

Be Professional in Approach.  As a Special Agent, you should always be dressed in accordance with your assigned duty, courteous in manner, and efficient in the execution of your duty.

Adequately Prepare for the Interview.  Review information that has already been established through other interviews or records checks concerning the subject.  If a Statement of Personal History is available, it should be reviewed.  Know what you are after.  Have firmly in mind all of the requirements of the interview, to include any special instructions contained on the lead sheet.  Complaint-type or other highly sensitive investigations may require more extensive preparation than normal PSI interviews.

Disregard any Preconceived Opinions.  Approach every interview objectively even though you may have conducted many interviews concerning the same subject.

Ask Specific Questions.  General questions should be avoided since they are usually confusing.  You should pinpoint information desired by asking direct questions.  If you ask an interviewee what he thinks of a man’s character, he may not know where to begin because your specific interest is not clear.

Be a Good Listener.  You should avoid talking more than is absolutely necessary for the accomplishment of the interview.  Normally, you will have to answer a few questions posed by the source to help in the establishment and maintenance of rapport; however, do not let the interview turn into a "bull session." Occasionally so much time is spent in "rapport" that there is not time for a complete interview.  Learn to cut off the rapport session courteously, without making it obvious.

Be Logical.  The Special Agent should analyze each phase of the subject’s background.  Skipping at random from one point to another creates an impression of inefficiency and usually results in omission of important
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details.  If the interviewee presents information in a haphazard manner, the Special Agent must tactfully attempt to guide the discussion in a logical manner.

Be Interested in the Interviewee.  The Special Agent must maintain an attitude of interest, no matter how often the information received may have been repeated by various individuals.  If the Special Agent expects to obtain the interviewee’s cooperation, he must give the impression he considers the interviewee’s contribution valuable.

Determine Reasons for Interviewee’s Opinions.  When the interviewee states, for example, that he considers the subject to be an indiscreet person, he should be requested to cite incidents to support his opinion.  If he claims the man is a drunkard, his concept of the term should be clearly defined and his statement should be substantiated by pertinent facts.

Separate Fact from Opinion.  Be quick to note when the source is giving you his opinion and establish the reason for that opinion.  Do not accept opinion as fact.  Ask specific questions based on your in-depth understanding of each area of the PSI.  Specific questions eliminate this problem.

Keep Notes to a Minimum.  It is preferable for the Special Agent to take notes only on pertinent information with particular attention to names, addresses, dates, and direct quotations of significance.  The investigator’s memory should be sufficiently trained to permit him to keep notes to a minimum since excessive writing slows the interview and indicates a lack of self-assurance.  If the Special Agent feels he should amplify his notes, he can make the necessary elaboration as soon as possible after the interview.  Experience alone teaches the Special Agent the quantity of notes required for a complete report.

Remember to Develop References.  In his search for objective information, the Special Agent must consult individuals whose names were not provided by the subject, but who are identified as associates.  These are the developed references, whose names, location, and association with the subject should be secured during the interview.

Do NOT Discuss Official Information.  In many cases, the interviewee expresses curiosity about the Special Agent’s position and duties.  The interviewee may want to know additional details about the purpose of the investigation or about information received from other sources.  These are matters which cannot be disclosed, and the Special Agent must decline to answer such inquiries with tact.
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Do NOT Disclose Official Information.  In many cases the interviewee may want to know classified details about the subject’s assignment.  As with inquiries regarding official information, the Special Agent must dismiss such inquiries with tact.

Leave a Good Impression.  Regardless of the reception given by the interviewee, the Special Agent should always be courteous and friendly.  He should express his appreciation of the interviewee’s time and courtesy.  When he encounters hostility, he should try to dissipate it by using applied psychology.  In the vast majority of cases, he will find people glad to cooperate and willing to provide the information required.

PITFALLS.

The following are areas in which the Special Agent can have difficulties if care is not exercised:

Do NOT Use Information From the Statement of Personal History to Fill in Gaps About Which You Failed to Question Source or of Which Source Had No Knowledge.  If necessary, recontact the source to clarify areas about which you are in doubt before completing your Agent Report.

If Possible, Do Not Interview the Source in the Presence of Others.  Make every attempt to get the source into an area where you can speak in privacy.  Frequently, information given by the source will differ when the source is interviewed in the presence of others.  At the discretion of the agent, the interview can be conducted with others present and the circumstances explained in agent’s notes.

Do NOT be Influenced by the Source’s Position.  You are frequently called upon to interview persons of stature within the community.  Do not be deferential to the source beyond the normal rules of courtesy.

Do NOT Become Too Friendly With the Source.  A businesslike and professional approach is much better.

Do NOT Argue With or Antagonize the Source.  It will serve no purpose for you to enter into an argument with the source or to antagonize him.  It will only make your job more difficult.

Do NOT Lie or Deceive the Source.   This should be avoided because you never know when you may have to call upon the source again.

Do NOT Betray His Confidence in You.  When you promise the source to hold something in confidence, do so.

Do NOT Look Down on Him or Pass Judgment on His Attitudes.  Not everyone possesses the same code of ethics or morals.  The source’s morals and actions are not in question during such an interview.
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Do NOT Voice Your Personal Opinions.  This is particularly true regarding controversial topics.  You are there on official business.  If your opinion differs from the source, this may serve only to begin an argument.

Do NOT Let the Source Interview You.  Persons with whom you will come in contact will have a certain amount of natural curiosity about you, your organization, and your methods.  There is nothing wrong with answering a few harmless questions about yourself for the purpose of establishing and maintaining rapport, but do not allow this to become too detailed and drawn out.

Do NOT Divulge Classified or Sensitive Information.  There is little that can be added to this statement.  Refrain from discussing your methods of operation even though they may not be classified.

Do NOT Interrupt His Story.  Try to keep the source from becoming involved in relating Incidents that have no connection with the interview, but if he does stray from the subject, it would be rude to blatantly interrupt what he is telling you.  Tactfully guide the source through the interview.

Never Ask Negative or Leading Questions.  If you indicate through the phrasing of the question that a particular answer is desired for that question, that may be the answer you get instead of what the source knows to be fact.

Do NOT Automatically Accept a Statement as the Truth.  You may want to ask the same question in a different manner at a later time to check on the truthfulness of the source.

Do NOT Refuse Favorable Information.  The subject’s case will be adjudicated in the same fashion as a trial.  Favorable information will be weighed against the unfavorable and the final decision will be made through that comparison.  Impartially collect all information, favorable or unfavorable.

Do NOT Jump to Conclusions.  Obtain all the facts the source has about a particular topic, not just some of them.  Do not draw your own conclusion.  If you conclude the wrong thing, it could be catastrophic for the Individual or the US.

Avoid the Topics of Union Membership, Church Affiliation, Affiliation With One of the Recognized Legal Political Parties, and Political Beliefs.   If there is possible derogatory or pertinent information in these areas and the source brings it up, the agent must exploit it, always remembering he should not, through word or manner, give the impression that affiliation or nonaffiliation with any of the above-mentioned topics will preclude or enhance the subject’s assignment to that position of trust and responsibility.
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Do NOT Reveal Information.  Do not reveal any information you already have concerning the subject to the source, unless absolutely necessary to establish the subject’s identity.  Often, providing the source with such data means it will be “parroted” back to you later in the interview, thereby confirming information listed in subject’s Statement of Personal History even though the source really knows something quite different or had no information concerning the particular area at all until you gave it to him.

Do NOT Leave Your Badge or Credentials at the Interview Site.

Note Taking and Listening Techniques.

Most agents work to develop and improve their questioning techniques.  This is extremely important, but even the best questioning techniques are negated if the agent does not effectively hear and correctly interpret the answers to his questions.  An agent should refrain from taking notes until the source has completely answered his question.  Normally, the answers to the agent’s question will not be too long and involved for the agent to remember them after the answer has been given.  The agent should develop the habit of asking a question, listening to the answer, and then taking any notes necessary.  Notes should be brief.  It is virtually impossible to hear and remember the source’s complete answer if you are writing while he is answering.  This will almost always result in repetitive questions.  There are few things that will detract from the professionalism of an interviewer more quickly than asking a question that has just been answered.  The development of an effective listening technique goes far beyond merely waiting until the source has completely answered a question before taking notes.  The agent must he conscious of what to listen for.

Special Agents usually interview people who are unwilling to volunteer information which might adversely reflect upon the subject.  This is certainly a major disadvantage, but at the same time, most sources are basically honest.  That is, the source will normally not want to tell absolute lies.  He will attempt to skirt over questionable areas, or will attempt to hedge, perhaps by qualifying answers.  Anytime a source uses words such as “normally,” “generally,” “essentially,” “for the most part", “basically,” and so on, the agent must determine if the source "qualifies" his answer purposely.  The agent must be alert to recognize these qualified answers.  He must point this out to the source and determine if there was reason for the qualification, or if it was merely a manner of speech.

COMMON QUESTIONS

As one studies investigative interview techniques, certain questions come to mind.  The following are some commonly asked questions and their answers:
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How long does the average interview last?  The length of any interview depends entirely upon how much information the source has about the subject.  PSI interviews have been known to take as little time as 10 minutes and as much as 4 hours.

Should I call the subject by his first name if the interviewee does?  The subject will normally be referred to by his title or rank throughout the interview unless the source is confused by this type of reference, or it appears your rapport with the source is being eroded.  If so, ask the source’s permission to use the subject’s first name.

What should I do if the interviewee’s wife is in the room? When you ask if there is some place where you may discuss your business in private, the wife may excuse herself.  If she does not leave the room, you obviously cannot request her to leave.  After all, it is her house and she can choose to stay anywhere in it she desires.  If she does not leave, make her aware of the official status of the interview and request she hold the conversation in confidence.

Should I tell the interviewee my rank? Rank is held in confidence to keep you from having difficulty when conducting interviews with individuals who are of significantly different rank.  The best thing to tell them is, "Sir (and it is suggested you call every interviewee "sir" or "ma’am" regardless of rank), my rank is a matter of confidence and I am not authorized to disclose it.  If this is important, however, you may call my superior, ___________ at ___________."  This will usually take care of the situation.

What should I do if the source does not want to talk.  You must convince the source it is important to the subject and government.  The "pitch" you will use depends on the source and situation.

Suppose the source does not want to disclose derogatory information.  You must impress upon him the importance of the interview to the security of the country.  You may have to reiterate the fact that whatever he tells you will be held in strictest confidence.

Is the signed statement to be used as evidence?  The sworn statement serves many purposes.  It aids the case control officer and you appraise credibility of the source and protects the interests of both the source and the subject.  It may be used as evidence under certain instances to prove confessions, to refresh recollection, to impeach witnesses, and to support witnesses accused of telling inconsistent stories.

Should I take an alcoholic drink if interviewee offers it?  No!  It detracts from the professionalism of the agent and can give the entire organization a bad name.  The agent has probably driven a government
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vehicle to the place of the interview, and it is against Army regulations to operate such a vehicle under the influence of alcohol.

Should I get a Sworn Statement as soon as I get some derogatory information? No! Continue the interview to its completion and then get a sworn statement.

When obtaining a statement, must I advise the source of his rights under the 5th Amendment or Article 31, UCMJ?  There is no need for this unless the source is implicating himself in some criminal activity while making a statement about the subject.
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LESSON ONE

PRACTICE EXERCISE 1B

The following material will test your grasp of the material covered in this section.  There is only one correct answer for each item.  When you have completed the exercise, check your answers with the answer key that follows.  If you answer any item incorrectly, study again that part of the lesson which contains the portion involved.

SITUATION: You have been tasked to interview ISG Mark Ford, Co A, 54th Signal Bn, concerning SFC Harrison Hammil.  Ford is a listed character reference.

1.
What is the best way to arrange for the interview?


a.
Go to ISG Ford’s orderly room and ask to interview him.


b.
Telephone ISG Ford and ask to interview him.


c.
Telephone ISG Ford’s commanding officer and ask him to make Ford available for interview.


d.
Telephone ISG Ford’s command sergeant major and ask him to make Ford available for interview.

2.
When beginning the interview, whom should you identify first?


a.
Yourself.


b.
Source.


c.
Subject.


d.
Control office.

3.
Ford asks you how you got his name.  How should you reply?


a.
Tell him SFC Hammil listed him as a character reference.


b.
Tell him the Privacy Act prohibits you from telling him.


c.
Tell him the Freedom of Information Act prohibits you from telling him.


d.
Tell him you are not allowed to reveal names of sources.
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4.
Ford tells you he first met Hammil in 1978.  What should you ask next?

5.
Ford tells you MSG William Allan was stationed with Hammil at Fort Hood in 1982.  What do you need to find about Allan?
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LESSON ONE

PRACTICE EXERCISE 1B

ANSWER KEY AND FEEDBACK

Item
Correct Answer and Feedback
1.
b.
(page 15, para 3).

2.
b.
(page 15, para 5).

3.
a.
(page 18, para 5).

4.
Questions to find out the exact date or as close to the exact date as possible (page 20, para 1).

5.
You need to find out where and how he can be contacted (page 26, para 2).
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LESSON TWO

SOURCE SELF-INCRIMINATION

OVERVIEW

TASK DESCRIPTION:

In this lesson, you will learn how to identify when a source incriminates himself and the correct procedures to implement when this situation arises.
LEARNING OBJECTIVE:

ACTIONS:
Conduct interview with source; ascertain if source commits self-incrimination; when applicable, administer DA Form 3881 (Rights Warning Procedure/Warning Certificate); make determination to terminate or continue the interview.

CONDITIONS:
You will be given narrative information and illustrations from FM 34-68.

STANDARDS:
You will execute a DA Form 3881 in accordance with the provisions of STP 34-97B-24-SM-TG.

REFERENCES:
The material contained in this lesson was derived from the following publications:

STP 34-97B-24-SM-TG, Apr 87.

AR 381-18, US Army Intelligence Activities, Jul 84.

AR 381-20, US Army Counterintelligence Activities, Apr 87.

FM 34-60, Counterintelligence, Aug 85.
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During the conduct of CI investigations, your source may incriminate himself while providing you with information about the subject of the investigation.  This lesson will enable you to identify when a source incriminates himself and implement the proper procedures when this occurs.

This lesson has two parts:

Part 1: Identify source self-incrimination.

Part 2: Administer rights warning.

After each part, there is a practice exercise.  Answer all the questions for each practice exercise and check your answers.  DO NOT go on until you have answered all the questions correctly.

PART 1: IDENTIFY SOURCE SELF-INCRIMINATION

"Self-incrimination” is the giving of evidence or answering of questions in a manner which would make the individual liable to criminal prosecution.

During the conduct of CI interviews, the source, in providing you with derogatory information pertaining to the subject of the investigation, may also provide you with information that would tend to incriminate himself.  This normally will occur during the LIDMC portion of the interview.  However, you must be alert for the source to incriminate himself at any point of the interview, especially when he provides derogatory information pertaining to the subject.

Upon receipt from the source of derogatory information, first obtain a narrative description from the source of the subject’s activities connecting him with the activity in question.  Ask questions such as:

· "What has the subject done that leads you to believe he is involved in...?” or

· "What circumstances lead you to believe the subject has done...?"

These questions will generally develop what you need.

Secondly, find out how the source knows of the subject’s involvement.  Carefully ascertain whether the source has direct personal knowledge or has only heard about the subject’s involvement from someone else.  It is at this point you should be especially alert for the possibility of self-incrimination by the source.  Answers such as:  "We were out one night joy riding, when we decided to hold up this all-night liquor store" are self-incriminating and require an investigation be opened.
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LESSON TWO

PRACTICE EXERCISE 2A

The following material will test your grasp of the material covered in this section.  There is only one correct answer for each item.  When you have completed the exercise, check your answers with the answer key that follows.  If you answer any item incorrectly, study again that part of the lesson which contains the portion involved.

1.
What is the definition of self-incrimination?

2.
If the source incriminates himself it will generally be during;


a.
The area of knowledge phase of the interview.


b.
The background information phase of the interview.


c.
The LIDMC phase of the interview.


d.
The recommendation phase of the interview.

3.
A source may incriminate himself any time during the conduct of an interview.


a.
True.


b.
False.
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LESSON TWO

PRACTICE EXERCISE 2A

ANSWER KEY AND FEEDBACK

Item
Correct Answer and Feedback
1.
The giving of evidence or answering of questions, the tendency of which would be to subject oneself to criminal prosecution (page 55, para 1).

2.
c.  (page 55, para 2).

3.
a.  (page 55.  para 2).
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PART 2:  ADMINISTER RIGHTS WARNING

When, during the course of a CI investigative interview, the source incriminates himself, your first action is to immediately stop the source and warn him of his legal rights.  Unlike the conduct of the interview proper, the Rights Warning procedure is precise in nature.  It is not left up to you to develop your own technique, approach, or questions in administering the Rights Warning.  The following information will help you to better understand the Rights Warning and its administration.

What Is the Warning of Legal Rights?

On June 13.  1966, the US Supreme Court ruled in the now famous case of Miranda v.  Arizona that the following practices must be followed in all custodial interrogations:

“Prior to any questioning, the person must be warned that he has a right to remain silent, that any statement he does make may be used as evidence against him, and that he has a right to the presence of an attorney, either retained or appointed.  The defendant may waive effectuation of these rights, provided the waiver is made voluntarily, knowingly and intelligently.”
Failure to so warn, the court said, violates the individual’s privilege against self-incrimination, a privilege guaranteed by the 5th Amendment to the Federal Constitution.  Consequently, any evidence resulting from the interrogation, such as a confession or false alibi, would be excluded from consideration at the individual’s trial.

Congress enacted the Crime Control and Safe Streets Act of 1968, which is designed, in part, to nullify the impact of Miranda.  The Crime Control Act makes a confession’s admissibility hinge on whether it was voluntarily given rather than on whether the suspect was properly warned of his rights as required by Miranda.

To date the conflict between the Supreme Court and Congress over the standards to be used in determining the admissibility of confessions has not been resolved.  Miranda’s case, however, was firmly based on the US Constitution.  This makes it very likely that any legislation inconsistent with Miranda will be voided as unconstitutional.  Besides the constitutional arguments, DA Pamphlet 27-18, The Military Justice Handbook for the Trial and the Defense Counsel, states that a confession must meet the requirements of Article 31(b), UCMJ, and both the Tempia and Miranda.  The Crime Control Act has no applicability to trials by courts-martial.  Therefore, for purposes of this lesson, it is assumed Miranda, rather than the Crime Control Act, states the constitutional standards for the admissibility of confessions.
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Application to Military Investigations.

Prior to the Miranda ruling, military investigators were required to give a warning of legal rights.  This warning, required by Article 31 of the UCMJ, informed the suspect of his right to remain silent and of the fact that anything he told the investigator could be used as evidence against him.  It did not include mention of the right to counsel, but did inform the suspect of the nature of the accusation against him.  In this respect, the military warning went beyond that required by the Supreme Court’s in the Miranda case.

On April 25, 1967, in the case of United States vs. Tempia, the US Court of Military Appeals held that the Miranda applied equally to military investigations.  In so ruling, the Court of Military Appeals found the serviceman’s privilege against self-incrimination derived not only from the powers of Congress and the President to make rules governing the military forces but also from the 5th Amendment to the United States Constitution as well.  The result was the adoption by the military services of a warning which contains elements of both Article 31 and Miranda.

Military Warning of Legal Rights.

When a warning of legal rights is appropriate, the military investigator will inform the individual of the offense of which he is accused or suspected.  If the investigator is unsure of the precise charge, he will explain as specifically as possible the nature of the allegations and the facts which gave rise to the investigation.  He will than administer the Rights Warning, as contained on the reverse side of DA Form 3881, Rights Warning Procedures/Waiver Certificate (Figures 2-1 and 2-2).

Replaces Previous Warning.

The combined warning on back of DA Form 3881 (Figure 2-1) replaces all previous warnings of legal rights, including the customary reading of Article 31, UCMJ, or the 5th Amendment to the United States Constitution.

Why Must Investigators Warn Suspects of Their Rights?

The warning requirement exists to guarantee the Constitutional right that “no person...shall be compelled in any criminal case to be a witness against himself.” Through its application, the Supreme Court sought to reduce the possibility persons could be punished on the basis of statements obtained from them by torture, intimidation, mental exhaustion, or trickery.  The warning is designed to assure the suspect in custody has the right and the opportunity to obtain the assistance of counsel at the interview.
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Figure 2-1.  Rights Warning Procedures/Waiver

Certificate (Concluded).
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While acknowledging physical torture has diminished as an accepted technique of investigation in recent years, the Supreme Court expressed concern over the growing use by investigators of a variety of procedures designed to intimidate, trick, or wear down suspects.  In particular, the Court mentioned:

· Private interrogation in an “atmosphere which carries its own badge of intimidation.”
· Assumption by the investigator of the suspect’s guilt.

· Relentless questioning, often by teams of investigators.

· Tricking the suspect into admitting criminal acts by offering legal justification for their commission.

· The alternate use of the “hostile” and “friendly” investigators.

· Dramatic false accusations by fictitious witnesses.

· Suggestions that the failure to “cooperate” proves guilt.

· Discouraging consultation with lawyers.

Some opponents of the warning requirement argue that the Miranda decision went too far in prohibiting trickery and certain forms of psychological pressure.  While conceding that many coerced confessions are not reliable, they contend that neither trickery nor certain forms of psychological pressure amount to “compulsion” and both are necessary tactics in the war upon crime.

In rejecting their claims, the Supreme Court expressed the traditional preference of the Anglo-American legal system for investigators who prove cases without resort to confessions.  Behind this preference is both a respect for the dignity of the individual and the realization that unrestrained investigators promote unequal justice by exploiting the weaknesses of the ignorant, the poor, and the timid.

Application to the Military.

When the UCMJ was enacted in 1958, it was widely assumed that the Bill of Rights did not apply to the military.  For this reason, Article 31 provided that “no person subject to this code shall compel any person to incriminate himself or to answer any question the answer to which may tend to incriminate him.” To ensure the privilege would be exercised, Congress included a requirement that the investigator inform the suspect or accused person as to the “nature of the accusation”; advise him “that he does not have to make any statement regarding the offense of which he is accused or suspected; and that any statement made by him may be used as evidence
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against him in a trial by courts-martial." As subsequent decisions of the Court of Military Appeals have made clear, the primary purpose of this warning requirement was to diminish the intimidation inherent in investigations by a commander or his agents.  The concern of Congress for other forms of coercion, unlawful influence, or unlawful inducement is evident in paragraph (d) of Article 31, which excludes from trial by courts-martial any evidence obtained by such means.

Today it is clear the Constitution does apply to military personnel.  In Tempia, the Court of Military Appeals explicitly recognized its obligation to follow the Supreme Court’s interpretation of the Bill of Rights, unless the interpretation was rendered inapplicable to the military, either directly  or by necessary implication by the Constitution itself.  In regard to custodial interrogation, the Constitutional policies of the Supreme Court, excluding special circumstances, apply equally to the armed forces.

Who Must Be Warned? The warning must be given to any person in "custodial interrogation."  As defined in Miranda, custodial interrogation means:

· The questioning is initiated by a person whose job it is to collect evidence for the Government.

· The person questioned has been taken into custody or otherwise deprived of his freedom of action in any significant way.

Prior to the Miranda decision, "custody" could be defined with such synonyms as "arrest," "apprehension." and "incarceration." For purposes of safeguarding the privilege against self-incrimination, however, the term refers to almost any intimidating atmosphere created or maintained by the Government, from which it is physically or psychologically difficult for the individual to leave.

Application to Military Investigations.

In Tempia, the Court of Military Appeals interpreted "custodial interrogation" to apply to virtually anyone in military service questioned by military authorities with regard to an offense punishable by law.  The Court reasoned that any person subject to military discipline is likely to believe he is obliged to answer unless the investigator informs him in advance of his right to remain silent.  Thus, a military investigator who questions a suspect at his home without ever suggesting the suspect is under arrest should administer a warning of legal rights.

Does this mean an MI or MP undercover agent should warn an unsuspecting suspect of his rights before questioning him?  If Article 31 is read literally, the answer is yes.  The agent is "a person subject to the code"
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and Article 31 states specifically:  “No person subject to this code shall interrogate, or request any statement from, an accused or a person suspected of an offense without first informing him of his rights.”
However, the Court of Military Appeals ruled in one case that a warning by an informant was not necessary on the grounds that the suspect spoke voluntarily.  The Court was also aware any such requirements would have severely limited the effectiveness of such agents.  Civilian courts also accept statements given to undercover agents without imposing a warning or notice requirement.

Typical Military Situations in Which the Warning Should Be Given.

· When the subject of an Article 32 (Courts-Martial) investigation is questioned by the Article 32 investigating officer.

· When a commander questions a subordinate whom he suspects of an offense under the UCMJ.

· Whenever Special Agents conduct a subject interview.

· Whenever a person subject to the UCMJ is apprehended.

· Whenever civilian authorities at the request of military authorities interrogate a suspect who is subject to the UCMJ.

· Whenever military personnel investigate a suspect on behalf of civilian authorities.

The warning should not be given to:

· Witnesses.

· Informants.

· Other sources of information who are not suspected, unless and until the witness, informant.  or source begins to incriminate himself.  At that time, if he is in custody or his freedom of action is restricted in any significant way, he should be warned fully of his rights.

This rule is consistent with the essential purpose of the Miranda decision which was to reduce the risk that confessions would be obtained through torture, intimidation, mental exhaustion, or trickery.  Implicit in the Supreme Court’s opinion is the rationale that as long as a person is not suspected in any way it is unlikely investigators will be motivated to take him into custody and there apply the forbidden techniques.  More likely the individual will be regarded as a “blurter,” and his statement will be admitted in evidence against him.
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When a witness or informant confesses, the investigator may have to explain in court why no warning was administered.  His explanation should be satisfactory if he can show that at the time of the investigation--

· The investigation bad not focused on the accused.

· The atmosphere in which he was questioned was not coercive.

Both requirements must be fulfilled.  Thus, investigations of unsuspecting suspects by undercover agents need not be exposed by the administration of a warning because they normally do not take place in a coercive atmosphere.

Application to Military Investigations.

As Tempia indicates clearly, the Court of Military Appeals will not need much evidence to find a coercive atmosphere.  In many cases, judicial notice undoubtedly will be taken of the coercive atmosphere inherent in the command system.  Thus, the wise investigators will administer the warning of rights in all subject and suspect interviews without exception.

What Can Happen if a Required Warning Is Not Given?  If a required warning is not given, the resulting statement by the suspect cannot be used as evidence against him at his trial.  Without this evidence, of course, Government attorneys may not be able to obtain a conviction or impeach the suspect’s credibility.

In addition, all other evidence offered at the trial will become suspect, for besides excluding illegally-obtained statements, the courts also reject any evidence derived from the investigative use of such statements.  This rule, applied with equal force to evidence obtained as a result of unreasonable searches, is known variously as the “derivative evidence rule” and the “fruit of the poisonous tree doctrine.”
Some investigators are tempted to ignore this latter rule on the assumption the accused will not be able to establish a connection between the evidence used at trial and the illegally-obtained statement.  Such action is not only unethical, it is unwise.  Once the defense counsel establishes the original statement was obtained illegally, the Government receives the burden of providing that all other prosecution evidence is not contaminated by the tainted statement.  To vary this burden of proof, the Government attorneys will turn to the “clever” investigator for his testimony.  Be will then have to choose between admitting his wrongdoing (in which case a guilty person may go free) and committing perjury.

Application To Military Investigations.

UCMJ Article 31 clearly states:
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No statement obtained from any person in violation of this article, or through the use of coercion, unlawful influence, or unlawful inducement shall be received in evidence against him in a trial by courts-martial."

This provision is rigorously enforced by the Court of Military Appeals which reverses all convictions based on illegally-obtained statements, no matter how compelling the evidence contained therein.  In other decisions, the Court has interpreted the privilege against self-incrimination in such a manner as to incorporate the derivative evidence rule.

Can the failure to give an adequate warning be repaired by proof the suspect understood his legal rights anyway?  No.  The Supreme Court in Miranda stated categorically that it would not look into "special circumstances" such as education, knowledge, or intelligence.

The 5th amendment privilege is so fundamental to our system of Constitutional rule and the expedient of giving an adequate warning...simply, we will not pause to inquire in individual cases whether the defendant was aware of his rights without a warning being given.  Assessments of the knowledge of the defendant possessed, based on information as to his age, education, intelligence...can never be more than speculation; a warning is a clear-cut fact.

Thus the investigator should make a habit of warning all suspects in custody at the beginning of each interview, even though some may be lawyers, judges, or criminals who have heard the warning many times and understand it fully.  Similarly, the warning should be repeated prior to each successive interview, even though the suspect has already heard the warning and exercised his rights.  Then there can be no doubt.

Does it make a difference how the warning is delivered? Yes.  The opinion of the Supreme Court in Miranda states the suspect must be warned of his right to remain silent in "clear and unequivocal terms." In addition, he must be "clearly informed" of his right to counsel.  Thus, the warning will not suffice if delivered in an off-hand or ambiguous manner.  Nor may the tone of the investigator’s voice suggest the warning is a meaningless formality.  It also would be improper for the investigator to "play down" the seriousness of the investigation or "play up" the benefits of cooperating.  In short, the investigator must not, by words, actions, or tone of voice, attempt to induce the individual to waive his right to remain silent or his right to counsel.  Such action will be denounced by the courts as "overreaching" and contrary to the purpose of the warning requirement, which is to put the suspect on his guard.
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Any evidence the accused was threatened, tricked, or cajoled into making a statement will render the statement inadmissible as evidence against him at his trial.  The same result will occur if the investigator accidentally misstates or confuses the provisions of the warning.  The classic example of the latter circumstance is the military case of Tempia.  There the accused, after being improperly advised of his rights and improperly refused assistance by a judge advocate, stated he did not desire further counsel since “they could not help me...  "They didn’t do me no good." Held; not a valid waiver of a Constitutional right.

Commanding Officers.  Defense counsel at a courts-martial will frequently charge the commanding officer failed properly to warn the accused of his rights.  In some cases the charge, even if successful, will be of little consequence; the accused will be convicted on evidence obtained independently of his confession.  However, to save himself the embarrassment of a finding he violated a subordinate’s rights, and to ensure the confessions he obtains are used in court, the commander should pay careful attention to how he delivers the warning.

The best practice is to avoid tense, on-the-spot interrogations in which the commander may forget part of the warning and in which the subordinate may waive his rights out of ignorance or fear.  Instead, the commander should postpone the interrogation until it can take place in a quiet and dispassionate atmosphere.  He should begin by offering the subordinate a chair and otherwise putting him at ease.  (To read a man his rights while requiring him to stand at attention poses a substantial risk the subsequent confession will be barred on the ground the accused was too frightened to understand or assert his rights).  Similarly, the commander must use a tone of voice that does not intimidate and phrase the warning so the accused will have no grounds for arguing at his courts-martial he was not properly interrogated.

MI.  CI agents investigate treason, sedition, espionage, and sabotage within the Army.  Since these crimes involve the national security, there is great need for the agent to develop evidence which is admissible in court in order to ensure prompt convictions.  Needless-to-say, the agent can never be certain in advance that evidence of sedition or espionage will not develop into a loyalty investigation, or that an interview to clear up discrepancies in the subject’s Statement of Personal History will not lead to evidence of fraud or other criminal behavior.  Therefore, the agent should always take the time to fully explain an individual’s rights in a clear and unambiguous manner and to avoid any action that might lead a court to find the evidence was illegally obtained.

Apparently with this consideration in mind, the Army’s Assistant Chief of Staff for Intelligence has issued a directive requiring a full warning of legal rights in every subject interview without exception.
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If the suspect was interviewed once without a proper warning, can he be interviewed again, with a valid warning? Yes, but before the second interview begins the suspect should be informed his previous statement cannot be used against him.  This extra warning requirement has been required by only Federal District Courts as the Supreme Court has not rendered final decision on the question.  However, the advisability of informing the suspect of the invalidity of his earlier statement is indicated by the underlying policy of the Miranda decision, which is that a suspect should not be asked to waive his rights to remain silent until he knows what the waiver will cost him.  A suspect who believes his earlier statements can be used against him is aware of the risks involved in repeating himself.  Accordingly, an investigator who conceals the fact is probably guilty of the "overreaching" condemned by the Court in Miranda.  Also, there is doubt the second waiver could be regarded as "knowing" or "intelligent."  Finally, defense counsel can argue persuasively the act of concealing the invalidity of the first statement from the accused makes the second statement inadmissible as "fruit of the poisonous tree."

Another Miranda lesson can be learned from Westover vs. United States.  The defendant had been arrested by state authorities who detained and interrogated him concerning state crimes.  The suspect was interrogated at length without being given proper warnings.

At the conclusion of that interrogation, federal agents gave the suspect his rights warning and began their interrogation at the same police station.  The result was a confession from the defendant which led to a conviction for federal crimes.  In setting aside his conviction, the Supreme Court held that Westover’s waiver was ineffective.  Since the FBI interrogation began immediately upon the conclusion of the interrogation of the local police, the impact was said to be that of "a continuous period of questioning."

To avoid such "compelling surroundings," the authority which desires to question any person held by another authority should first determine whether the correct warnings were given.  If the appropriate warning was not given, then the second authority should remove that person from his original surroundings, advise him of his rights, and then conduct the interrogation.

Is it enough to warn a suspect of his rights? No.  If the defendant’s counsel charges at a trial his client did not understand the warning or did not have the opportunity to make a free and rational choice between invoking and waiving his rights, the investigator must be prepared to prove the contrary.  This he will be able to do if at the time of the interview he obtained an expressed statement from the suspect admitting he understood the warning and is willing to answer questions or make statements with or without the assistance of an attorney.  This two-part statement is sometimes called the "acknowledgment" and the "waiver."
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Because the burden is always on the Government to prove “the intentional relinquishment of a known right or privilege” beyond all reasonable doubt, the investigator should obtain the acknowledgment and waiver in writing, preferably as the first part of a sworn statement.

Explanation of Rights.

To obtain a valid acknowledgment and waiver, it will frequently be necessary for the investigator to explain provisions of the warning to the suspect.  The explanations, as shown in the Sample Warning (Figure 2-2), should be adequate in most instances.  If they are not, the investigator should seek the assistance of a Government attorney.

The Acknowledgment.

To obtain the evidence the suspect understood the warning, the investigator should be prepared to question him about each right.  Appropriate questions are:

· Do you understand you do not have to answer any questions or say anything?

· Do you understand that anything you say will be taken down and can be used against you in a court of lam?

· Do you understand you have the right to have a lawyer of your choice here at this interview to advise and assist you?

· Do you understand your right to military counsel means a lawyer admitted to the bar and not just an officer or military superior?

· Do you understand that if you decide to answer questions you may stop whenever you choose?

Whenever possible a verbatim recording of these questions and answers should be made.  If this is not possible, the investigator should ask the suspect to acknowledge both the warning and his understanding of his rights in writing.  With evidence of both oral and written acknowledgment, the investigator should be well-prepared to rebut any charge the suspect did not understand his rights.

The Waiver.

Evidence that the suspect made a conscious and knowledgeable decision to answer questions with or without a lawyer present should also be obtained in writing.  Appropriate questions are:

· Do you understand each right I have just explained?

· Do you have any questions about your rights?
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· Do you want a lawyer to assist you in answering my questions?

· Do you want to answer my questions without the assistance of a lawyer?

Any written waiver should state explicitly:  I (do, do not) want counsel at this time or I (do, do not) want to make a statement or answer questions.

DA Acknowledgment and Waiver Certificates.

Where an acknowledgment and waiver are required, Army investigators will use DA Form 3881 (Figure 2-1) by DA policy.

What should be done if a suspect chooses to have an attorney?  If the suspect’s response to the warning is to choose to see an attorney, the interview must be suspended immediately and must not be resumed until either the attorney is present, or the suspect makes an expressed waiver of both the right to counsel and to remain silent.  Under no circumstances should the investigator attempt to persuade the suspect not to consult with counsel.

If the suspect decides to call his own lawyer, the investigator has a positive duty to facilitate the request.  Delay in granting this request can result in the exclusion of all subsequent statements by the suspect on the ground that unreasonable delay is equivalent to a denial, and denial violates the 5th Amendment right to counsel.

If the suspect cannot afford a lawyer, the interview cannot resume until one has been furnished who is acceptable to the suspect and free of costs.

Interruption of Interview.

Military investigators must not only facilitate requests for military lawyers, but also assure that the right to civilian counsel, in addition to military counsel, is respected.

What should be done if the suspect who has waived a right wants to reassert it during the interview? At any time and for any reason, if the suspect indicates, in any manner, he does not want to answer any more questions or wants to see a lawyer, the interview will stop immediately.  No attempt shall be made to persuade him to change his mind.

If the suspect does not want to stop the interview entirely, but chooses to refuse to answer some questions while answering others, the investigator is under no obligation to continue.  However, the investigator must not end the interview in a manner calculated to intimidate, induce, or trick the suspect into answering questions that he
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does not care to answer.  Under no circumstances should the investigator ask the suspect why he decided to reassert his rights.

If the suspect interrupts the interview to request a lawyer, the investigator has a positive obligation to assist him, even if the investigator has no more questions he cares to ask.  Delay in granting this request can result in the exclusion of all subsequent statements by the suspect on the ground unreasonable delay is equivalent to a denial, and denial violates the 5th Amendment right to counsel.

Obtaining Counsel, Military or Civilian.

Military investigators must not only help military suspects obtain Judge Advocate General (JAG) Corps counsel, but also must assure no obstacle prevents the suspect from obtaining civilian counsel in addition to military counsel.  Civilian counsel, of course, will not be provided by the military free so long as acceptable military counsel is available.

Must a lawyer be obtained at Government expense for every suspect who asks for one? No.  If the suspect is a civilian, he does not have the right to counsel at the Government’s expense unless he is indigent.  Even then, the Government does not always have to provide one.  During the early stages of an investigation, prior to the decision to try the individual in court, the Government has the option of providing free counsel to the indigent suspect, in which case it may resume the interview.  If it refuses to provide counsel, it must cease all efforts to interview.  Once the decision to prosecute an indigent person is made.  however, the Government must provide counsel for the defense.

Application to Military Investigations.

If the suspect is a person subject to the UCMJ, he has the right to civilian counsel at his own expense and military counsel at the Government’s expense.  However, his right to military counsel prior to the conveying of a courts-martial exists only if he is interviewed.  Thus, during the early stages of an investigation, military investigators possess the same option as their civilian counterparts--they do not have to furnish counsel if they choose not to interview.

How is a lawyer obtained for a suspect who demands one? Once the suspect asks to see an attorney, all questioning must cease and the investigator is under a positive duty to assist the suspect in obtaining legal counsel.  Qualified attorneys for those in the military may be obtained from the Judge Advocate General.  Civilians may retain an attorney privately, or perhaps from a local agency that provides free legal service.
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Application to Persons Subject to UCMJ.

If the suspect is under UCMJ jurisdiction, he is entitled to an attorney at Government expense, either an Army lawyer of his own choice, or, if one is not reasonably available, a qualified attorney from the local JAG office.  Once a soldier requests an attorney, a decision will have to be made whether to continue the questioning.  If it is decided to continue the interview, it is the investigator’s responsibility to ensure an attorney is provided for the suspect.  No questions can be asked of the suspect until he is properly represented.

In addition to legal counsel provided by the Government, one subject to the UCMJ may also retain a civilian lawyer at his own expense.  If a suspect requests a civilian lawyer, the investigator must allow him to retain one before continuing the interview.  To aid the subject in retaining an attorney, the investigator should give the suspect the telephone numbers of Legal Aid, Lawyer’s Referral Service, the local bar association or other local agency that provides legal services.  The investigator may not limit the suspect to one telephone call.  He may place as many calls as are necessary to retain counsel of his choice.

Civilian Requests.

Civilians are generally not entitled to have counsel provided for them by the armed services.  If a civilian demands an attorney, the investigator must permit him to retain his own counsel, or if he has no lawyer, the investigator should aid him in obtaining legal counsel by providing him with the names and addresses of local agencies that provide legal services.  Such organizations as Legal Aid and Lawyer’s Referral Service are generally listed in the yellow pages of the local telephone directory.  It is to the investigator’s advantage to aid the suspect, for the interview can continue only when the suspect is properly represented.  Cooperation will also leave a favorable impression on the suspect and the attorney he retains.  All questions about legal representations should be directed to the JAG office.

What is the impact of Miranda on the confession and conviction rate?  Many critics of Miranda were genuinely concerned the warning of the rights and presence of an attorney during an interview would eliminate confessions as a practical police technique.  Preliminary studies of this problem, however, indicate that the Miranda warning has not resulted in any significant change in the confession or conviction rate.  Experience has shown confessions are essential in only a relatively small percentage of cases.  In fact Miranda, himself, was retried and convicted again on evidence obtained from sources other than the illegal confession.  Furthermore, there are often reasons why individuals will submit to an interview even though they are aware of their rights and represented by an attorney.
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For some individuals accused of a crime, the catharsis of confession is necessary and they will incriminate themselves even if their attorney has specifically instructed them not to talk.  Those that are innocent of the crime have no reason not to cooperate with an investigator, and those who are caught red-handed often receive lighter sentences if they confess and plead guilty.  Thus, an investigator should never feel the giving of the warning will automatically mean the suspect will not cooperate.  Experience has shown it is often in the best interests of an individual to submit to an interview.  Since neither the confession nor conviction rate have been greatly altered by Miranda, do give the warning rather than violate the 5th Amendment and create inadmissible evidence.
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LESSON TWO

PRACTICE EXERCISE 2B
The following material will test your grasp of the matter covered in this section.  There is only one correct answer for each item.  When you have completed the exercise, check your answers with the answer key that follows.  If you answer any item incorrectly, study again that part of the lesson which contains the portion involved.

1.
When a source incriminates himself, what should you do?

2.
What guarantees a soldier’s right to remain silent?


and 

3.
When should a Rights Warning be given to witnesses or informants who are not suspect?

4.
Your source provides you with information which incriminates him in a crime.  You fail to warn him of his rights.  Can you interview him later, this time with a valid warning?

5.
Is it enough to warn a source of his rights?
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LESSON TWO

PRACTICE EXERCISE 2B

Item
Correct Answer and Feedback
1.
Warn him of his rights (page 58, para 1).

2.
(5th Amendment to the United States Constitution and Article 31 of the UCMJ (page 59, paras 1 and 2).

3.
When he begins to incriminate himself (page 64, para 3).

4.
Yes (page 68, para 1).

5.
No.  The source must fully understand his rights before proceeding (page 88, para 5).
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